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(i) | 
STATEMENT OF QUESTIONS PRESENTED 


1. Does the Maritime Administration have discretion to 
withhold approval of a requested reimbursement of general funds of a 
subsidized contractor from its Capital Reserve Funds when: 





A. The contractor for valuable consideration ‘has acquired 
ships for use in essential foreign trade routes approved by the Maritime 
Commission. 


B. The Maritime Commission approved of the acquisition of 
the ships and of the reconstruction of the ships by approving of the 
consideration paid for them by Cuba Mail, the consideration consisting 
of: 

{i) The transferor's (Agwilines') purchase price from the 
United States. 

(ii) The Transferor's (Agwilines') cost of reconstruction 
to enable the utilization of the ships in the subsidized service by Cuba 
Mail. | 


C. All obligations due the United States have been discharged 


or otherwise provided for. 


D. There is no need for replacement of subsidized ships, 
the subsidy contract having expired. ! 





2. Whether the Trial Court erred in concluding that "the very 
actual 'case or controversy’ here involved" is the question of tax 





liability when the complaint confines itself to the question of whether 
the Maritime Administration is exceeding its authority or acting without 
authority in denying a request for performance of a ministerial duty. 


3. In sucha Situation as described in the first question is the 
plaintiff irreparably damaged ? 





JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE . 


STATUTORY PROVISIONS INVOLVED 
STATEMENT OF POINTS ° 
SUMMARY OF ARGUMENT ... 


ARGUMENT: 


I, The Order of Dismissal should be reversed because the 
Trial Court erred in ruling that it makes no difference 
to plaintiff whether the defendants acted improperly 
and without authority or in the exercise of proper 
discretion. s 6 © - & = & wB& & 


The Order of Dismissal should be reversed because the 
Trial Court erred in concluding that the sole case or 
controversy involved was one of tax liability. . . 


The Order of Dismissal should be reversed because the 
Trial Court erred in concluding that the plaintiff would 
not be irreparably and permanently damaged by the 
failure of the defendants to perform ministerial duty. 


CONCLUSION ° > « e @ es & = =» 
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JURISDICTIONAL STATEMENT 


This is a civil action filed in the United States District Court for 
the District of Columbia under 28 U.S. Code 2201, 2202 and 5 U.S. Code 
1009 and 16 D.C. Code 1001 et seq.,.1951 Ed. which auihorities were 
alleged in Paragraph 1 of the complaint [J.A. 1]. 





Complaint was filed November 30, 1955[J.A. 1]. The affidavit 
of Martin J. McNamara, Jr. was filed nunc pro tunc as of December 30, 
1955 on November 1, 1956, by leave of the Honorable James W. Morris, 
Trial Judge [J.A. 11]. 


| 
| 
| 
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The defendants filed a motion to dismiss for lack of jurisdiction 
with accompanying points and authorities on June 8, 1956[J.A. 9]. 
The plaintiff filed opposition to said motion and the matter came on to 
be heard by the Honorable James W. Morris on November 1, 1956. 


No decision was rendered by the Court at that time. Subsequently, 
a supplemental memorandum in support of the defendants’ motion to 
dismiss and plaintiff's opposition thereto were filed, following which, 
on April 5, 1957, Judge Morris conducted an additional hearing. On 
April 19, 1957, the Court rendered a Memorandum Opinion (J. A. 16). 
Cuba Mail moved for'a re-hearing, and, on May 14, 1957, the same 
was denied. 


On May 20, 1957, Judge Morris signed an Order dismissing the 
complaint for the reasons set forth in the Memorandum Opinion [J.A. 23]. 


Notice of Appeal was filed on May 29, 1957, within nine days of 
the Order of Dismissal [J.A. 24]. Thus, the appeal was timely 
(Rule 73, F.R.C. P.) and is duly pending pursuant to 28 U.S.C. 1291. 


STATEMENT OF THE CASE 


The plaintiff, New York and Cuba Mail Steamship Company, Inc. , 
is a United States citizen corporation incorporated under the laws of the 
State of Maine, referred to herein as Cuba Mail. It is a wholly owned 
subsidiary of Atlantic Gulf and West Indies Steamship Company, or 
AGWI. Another wholly owned subsidiary corporation of the latter is 
Agwilines, Inc. Since December 31, 1937, Cuba Mail had been a 
contractor under an operating-differential subsidy agreement with the 
United States Maritime Commission. However, its operations were 
interrupted by World War Il. Cuba Mail resumed operations under the 
subsidy agreement, which had not been terminated despite the 
interruption in service, on or about January 1, 1948. Subsequently, 
a revised operating-differential subsidy agreement between Cuba Mail 


3 : 
and the Federal Maritime Board, numbered FMB-13, was executed on 

| 
August 16, 1951, and, by its terms, was made retroactive to January 1, 


1948 [J.A. 2]. , 


The essential foreign trade routes served by the appellant, Cuba 
Mail, lay between New York and Havana, Cuba and between the Atlantic 
ports and the East Coast Mexican ports. : 


In 1946, pursuant to the Ship Sales Act of 1946, the Maritime 
Commission had assigned to Cuba Mail for purchase, the two vessels 
whose acquisition and reconstruction are involved in the present suit. 
They were the SS SIBONEY (then named SS POMPERO and later SS 
AGWIKING) and SS ORIENTE (then named the SS SOVEREIGN OF THE 
SEAS and later the SS AGWIDALE). i 


Prior to taking title to these vessels, Cuba Mail ariplied for a 
construction subsidy to do certain reconstruction work so that the 
vessels might also carry passengers, but due to the then! current demand 
for freighter space, the Maritime Commission did not approve the with- 
drawal of these vessels from service for conversion, and suggested the 
sale to Cuba Mail of three other vessels, the SSs MATTHEWS, MERRICK 


and ROLETTE [J.A. 3]. 


A contract was signed between Cuba Mail and the Ses Com- 
mission on April 22, 1947, pursuant to which the Maritime Commission 
was required to restore said three other vessels to commercial type 
vessels and put them in class at its own expense. The S$s ORIENTE 
AND SIBONEY were then purchased by Agwilines, Cuba Mail's affiliated 
corporation (which incidentally did not have an operating -differential 
subsidy contract), in July and October, 1947, respectively. Agwilines 
paid the Government a total of $1,859,986.00 for these ships; all but 
$36,879.07 of the purchase price was paid from the Construction Reserve 
Fund which Agwilines had maintained under 46 U.S. Code 1161 (Section 
511, Merchant Marine Act of 1936); the difference of $36 , 879.07 was paid 
out of the General Funds of Agwilines. This latter amount comprises the 
smaller portion of the sum of $1,161 ,407.48 involved in the instant suit. 
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However, Congress, in the 1948 Independent Appropriations Act, 
did not provide funds to enable the Maritime Commission to carry out 
the contract with Cuba Mail requiring the Commission to put the SSs 
MATTHEWS, MERRICK and ROLETTE in class. Therefore, Cuba 
Mail and the Commission cancelled the contract for the purchase of 
those three vessels. 


Thereupon, the affiliated group management, consisting of the 
parent corporation AGWI and its wholly owned subsidiaries, Agwilines 
and Cuba Mail, decided that the two vessels (SSs ORIENTE and SIBONEY) 
which had been purchased by Agwilines should be bare-boat chartered to 
Cuba Mail under its operating-differential subsidy contract. These 
vessels were withdrawn from non-subsidized service for reconstruction 
necessary to enable their use by Cuba Mail in its subsidized service. 
This reconstruction cost of $1,124,528.41 was paid from Agwilines' 
general funds, and together with the $36,879.07 mentioned above, com- 
prises the total amount which Cuba Mail claims it is entitled to reimburse 
its General Funds from the Capital Reserve Fund, i.e. $1,161,407.48. 


The reconstruction of the SSs ORIENTE and SIBONEY was made 
necessary by the inability of the Maritime Commission to fulfill the 
contract of sale, whereby it was to have sold the SSs MATTHEWS, 
MERRICK and ROLETTE to Cuba Mail after first placing them in class. 








In February, 1948, the two ships were bare-boat chartered by 
Agwilines to Cuba Mail for operation in the subsidized service, and 








Cuba Mail asked the Maritime Commission for formal approval of their 





use. The Maritime Commission ruled that said vessels could not quali- 





fy for subsidized use unless title to them was in the operator, Cuba 





Mail. Whereupon, a tripartite agreement, which covered the transfer 
of title in the SSs ORIENTE and SIBONEY from Agwilines to Cuba Mail, 
was formally executed by AGWI, Agwilines and Cuba Mail on June 23, 
1948, and approved by the Maritime Commission. The sole purpose of 
the transfer of title was to enable Cuba Mail to continue the use of said 
vessels under the subsidy contract. 
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Under this agreement, Cuba Mail paid approximately $2,867 ,000.00 
for these ships by transferring 11,615 shares of its common stock to AGWI. 
Whereupon, AGWI released to Agwilines for retirement shares of 
Agwilines' common stock equal in value to the Cuba Mail stock acquired; 
thereupon, Agwilines transferred title to said vessels to Cuba Mail. The 
purchase price paid by Cuba Mail for said ships was composed of the 
sums of $1,859 ,986.00 (Agwilines' purchase price) and $1 , 124,528.41 
(Agwilines' reconstruction costs) less depreciation accrued between the 
date of acquisition and reconstruction by Agwilines and the date of 
transfer of title to Cuba Mail. 


Although Cuba Mail at the time it purchased these i” had suf- 
ficient funds in its Capital Reserve Fund to pay for these ships in cash 
(R/SS-7), it refrained from doing so in order to build up a fund for re- 
placement of its subsidized ships, plans for which were then being dis- 
cussed between Cuba Mail and the Maritime Commission. 


By its terms, the operating-differential subsidy agreement term- 
inated on December 31, 1953. Since there was no further need to main- 
tain a capital reserve fund for the replacement of subsidized ships, 

Cuba Mail asked the Maritime Administration (the Maritime Commission 
having been abolished on May 4, 1950 and the Maritime Administration 
having been created by Part II of Reorganization Plan No. | 21 of 1950) to 
approve the withdrawal of $1,161,407.48 from the Capital Reserve Fund 
in reimbursement of its General Funds, a sum equal to the general fund 
expenditures of Agwilines, its affiliated company. On October 7, 1954, 

the defendants denied Cuba Mail's request for approval of this withdrawal , 
assigining no reason for this refusal. | 


Subsequently, all of the funds in the Capital Reserve Fund account 
of Cuba Mail were released by the defendants to the use of plaintiff, but 
the defendants refused to characterize any portion of the reserve funds 
as having been expended for the purposes of acquisition and reconstruction 
of the SSs ORIENTE and SIBONEY to enable said vessels to be employed 
in an essential foreign trade route approved by the Maritime Commission. 
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Plaintiff claimed that the failure of the defendants to approve the 
withdrawal as being in reimbursement of Cuba Mail's general funds for 
the purposes aforesaid is outside of the authority of the defendants in 
view of the clear mandatory language of the statute which governed the 
contractual relationship of the parties. 


Being a contractor under an operating-differential subsidy agree- 
ment, Cuba Mail was obligated to maintain a Capital Reserve Fund 
pursuant to 46 U.S. Code 1177 (b) (Sec. 607 (b), Merchant Marine Act 
of 1936), "[{to] insure the prompt payment of the contractor's obliga- 
tions to the United States and the replacement of contractor's subsidized 
vessels as may be required, * * *" 


The plaintiff, its affiliate Agwilines and AGWI, the common parent, 
were required for purposes of accounting with the Maritime Commission 
to file a consolidated annual report; to file consolidated income tax re- 
ports; were required to file consolidated reports with the Securities and 
Exchange Commission and with other state and Federal agencies. In 
other words, the three corporations were treated as one unit for most 
accounting and legal purposes. There could have been no capital gain 
or loss in the transaction whereby the ships were transferred to Cuba 
Mail; this was a tax-free exchange of ships for stock between affiliated 
companies. 


At the time AGWI filed a consolidated income tax return for itself 
and subsidiary companies for the year 1953, it deducted the sum of 
$1,161 ,407.48 from the total on deposit in its reserve funds as of 
December 31, 1953, identifying this as "reimbursement as at December 
31, 1953 of general funds in respect of amounts expended for the pur- 
chase and reconstruction of the vessels. . ." 


The Court ruled that the only legal significance of any consequence 
to be derived from either the injunctive relief or declaratory judgment 
sought, and the only real benefit that might thereby inure to Cuba Mail , 
is a reduced tax liability. 


The Court stated that: 


"The question of whether or not the application of 
monies in the capital reserve fund in circumstances 
where, as here, capital stock instead of the fund itself 
was used for the acquisition and reconstruction of ves- 
sels under subsidy contracts is a matter solely to be de- 
termined in the discretion of the Maritime Administra- 
tion can certainly be determined by any court having 
jurisdiction of the tax liability. If such matter is solely 
within the discretion of such authority, it is clear that 
neither this court nor any other can direct how that 
discretion should have been, or should now be, exercised. 
If, on the other hand, as seems to be the real conten- 
tion of the plaintiff, such application is required by the 
real intent of the Act, then it is equally clear that a 
court having jurisdiction of the tax controversy could 
give the relief which is here sought." 


Cuba Mail requested a re-hearing following the filing of the 
Memorandum Opinion, for the reason that the Court did not indicate 
whether the Maritime Administration has discretion or does not have 


discretion, a determination of which was essential before the Court 
could dismiss the complaint. | 


Judge Morris denied the motion for a re-hearing and on May 20, 
1957, entered an Order dismissing the complaint for the reasons set 
forth in the Memorandum Opinion filed by the Court on April 19, 1957. 


The plaintiff noted its appeal on May 29, 1957, from said Order of 
Dismissal. 


STATUTORY PROVISIONS INVOLVED .___. 


Section 204 (b) of the Merchant Marine Act of 1936, 46 U.S.C. 
1114 (b) states: 





The Commission is hereby authorized to adopt all 
necessary rules and regulations to carry out the powers, 
duties, and functions vested in it by this chapter. 

Section 603 (a) of the Merchant Marine Act of 1936, 46 U.S.C. 
1173 (a) stated: 
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If the Commission approves the application, it may 
enter into a contract . . . subject to such reasonable terms 
and conditions, consistent with this chapter, as the Com- 
mission shall require to effectuate the purposes and policy 
of this chapter. 


Section 607 (b) of the Merchant Marine Act of 1936, 46 U.S.C. 
1177 (b) states: 


Capital reserve fund; deposits required. 


To insure the prompt payment of the contractor's 
obligations to the United States and the replacement of 
the contractor's subsidized vessels as may be required, 
the contractor shall create and maintain, out of gross 
earnings, during the life of such contract, a "capital 
reserve fund", in such depository or depositories as 
may be approved by the Secretary of Commerce... 


. . - From the capital reserve fund so created, 
the contractor may pay the principal, when due, on all 
notes secured by mortgage on the subsidized vessels 
and may make disbursements for the purchase of re- 
placement vessels or reconstruction of vessels or 
additional vessels to be employed by the contractor on 
an essential foreign-trade line, route, or service 
approved by the Commission, but payments from the 
capital reserve fund shall not be made for any other 
purpose. The contractor may, with the consent of the 
Commission, pay from said fund any sums owing but 
not yet due on notes secured by mortgages on subsidized 
vessels. 


Section 607 (d) of the Merchant Marine Act of 1936, 46 U.S.C. 
1177 (d) provides in pertinent part: 

The Commission shall adopt and prescribe rules 
and regulations for the administration of the reserve 
funds contemplated by this section... 

Section 607 (f) of the Merchant Marine Act of 1936, 46 U.S.C. 
1177 (f} provides: 

Unless otherwise provided in the operating-differ- 
ential subsidy contract, upon the termination of any such 
contract , the reserve funds required under this chapter 


shall be the property of the contractor, except for such 
amounts as may be due the United States. 
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Section 607 (g) of the Merchant Marine Act of 1936, 46 U.S.C. 
1177 (g) states: | 





With the approval of the Commission, the contractor 
may voluntarily increase the amount of either or both re- 
serve funds by depositing in such fund or funds any or all 
of the earnings otherwise available for distribution to 
stockholders, or may transfer funds from the ‘aaa re- 
serve funds to the capital reserve fund. 


Section 607 (h) of the Merchant Marine Act of 1936, 46 U.S.C. 
1177 (h) states: 


The earnings of any contractor receiving an operating- 
differential subsidy under authority of this chapter, which 
are deposited in the contractor's reserve funds as pro- 
vided in this section, except earnings withdrawn from the 
special reserve funds and paid into the contractor's general 
funds or distributed as dividends or bonuses as provided 
in paragraph 4 of subsection (c) of this section, shall be 
exempt from all Federal taxes. Earnings withdrawn from 
such special reserve fund shall be taxable as if earned 
during the year of withdrawal from such fund. | 


46 C.F.R. 286.1 (b) (2) provides: ! 

Voluntary deposits and transfers. ! 

. transfers from the Special Reserve Fund to the 
Capital Reserve Fund, or from such statutory reserve 
funds to the general funds of the operator, shall be 
made only upon written application to the Commission 
and receipt of written approval thereof from the Com- 
mission. Such application shall include a full statement 
of facts as to the desirability or necessity of making the 
deposit or transfer and, when required, shall be sup- 
ported by adequate financial data. ! 


46 C.F.R. 286.1 (b) (3) provides: 





Withdrawals. | 


Withdrawals from the stautory reserve funds shall 
be made only at the times and in the amounts authorized 
by the provisions of the act or of the Agreement or by 
the Commission under the authority of the Act or of the 
Agreement . 
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STATEMENT OF POINTS 


1. The Order of Dismissal should be reversed because the ‘ 
Trial Court erred in ruling that it makes no difference to plaintiff : 





whether the defendants acted improperly and without authority or in * 
the exercise of proper discretion. 


2. The Order of Dismissal should be reversed because the 
Trial Court erred in concluding that the sole case of controversy in- 
volved was one of tax liability. 


3. The Order of Dismissal should be reversed because the 
Trial Court erred in concluding that the plaintiff would not be irreparably 
and permently damaged by the failure of the defendants to perform 
ministerial duty. 


SUMMARY OF ARGUMENT 


This case is one of procedural importance because the questions 
ask for correction of the lower Court's action in a case where the 
plaintiff will be irreparably damaged by failure of the Court to grant 
the requested mandatory relief. 


The laws and regulations controlling the subsidized operation of 
American-flag ships furnish certain benefits to the latter as an induce- 
ment and reward for entering a highly competitive commercial field of 
great economic risk. [The importance to the country of having a 
strong United States merchant marine, and the risks to the operator 
from foreign competitors whose costs, construction and operation of 
ships are much lower than those in the United States are balanced by 
operating-differential and construction-differential subsidy payments 
and by tax relief benefits. | 


The agency ordained by Congress to regulate the Merchant 
Marine and to administer its laws is the Maritime Administration, 
whose Administrator is Clarence G. Morse. Mr. Morse falls under 
the supervision of Louis S. Rothschild, the Undersecretary of Commerce 


1 
i 
| 
| 
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for Transportation, and the latter official is the subordinate of Sinclair 
Weeks, Secretary of Commerce. ! 





The jurisdiction of the aforenamed individuals, pertinent to this 
case, covers matters relating to the establishment, maintenance, ex- 
penditure and use of reserve funds, as well as the construction and 
acquisition of new or replacement vessels to be used in subsidized 


service. 


The matters relating to determination, assessment and collection 
of taxes are under jurisdiction of the Director of Internal Revenue. 


Appellant contends that the appellees have acted without authority , 





in a matter concerning which they have no discretion, so as to cause 
appellant irreparable harm. | 


Appellees moved to dismiss for lack of jurisdiction, citing a 
number of grounds, and the Trial Court after two arguments on 
appellees' motion dismissed the complaint for lack of jurisdiction, 
ruling that the only "case or controversy" was a question of tax liability 
of appellant. ! 


Appellant urges reversal of this order for the reasons that it is 
irreparably damaged by the appellees’ refusal to act, claiming that the 
requested action of appellees is the condition precedent under the 
statute and regulation to the enjoyment of the benefits provided by 
Congress, and contending further that no other Court can render the 
relief sought. i 


ARGUMENT | 


I 


The Order of Dismissal should be reversed because the 
Trial Court erred in ruling that it makes no difference 
to plaintiff whether the defendants acted improperly and 
without authority or in the exercise of proper discretion. 





The Merchant Marine Act of 1936 in its declaration of policy stated: 
| 
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"It is necessary for the national defense and develop- 
ment of its foreign and domestic commerce that the United 
States shall have a merchant marine. . . It is hereby 
declared to be the policy of the United States to foster the 
development and encourage the maintenance of such 
merchant marine." 

Sub-chapter I thereof created the United States Maritime Com- 
mission whose functions and responsibility have been assumed by the 
appellees here pursuant to the Part II of Reorganization Plan No. 21 of 
1950, 15 F. R. 3178, 3 C.F.R., 150 Supp. 175, 64 Siat. 1273, 47 


U.S.C.A., 1954 Cum. Supp. Sec. 1111, note p. 289, et seq. 


Section 511 of this Act provided for the permissive establishment 
of a construction reserve fund for the construction or aquisition of new 
vessels by United States citizen operators with certain tax advantages 
in promotion of the policy of Section 101 of the Act. 


Agwilines, Inc. had such a reserve fund, and used that fund to 
exhaustion in the purchase of the two ships involved in this case. 


Title VI of the Act provided for Operating-Differential Subsidies 
for operation of vessels in foreign trade; and in Section 607 (b) required 
that every contractor should create and maintain a capital reserve fund 
out of gross earnings "to insure the prompt payment of the contractor's 
obligations to the United States and the replacement of the contractor's 
subsidized vessels as may be required. . ." 


From this fund the contractor may pay the principal on certain 
notes when due, and 


"May make disbursements for the purchase of re- 
placement vessels or reconstruction of vessels or additional 
vessels to be employed by the contractor on an essential 
foreign-trade line, route or service approved by the Com- 
mission, but payment from the capital reserve fund shall not 
be made for any other purpose." 





June 29, 1936, c. 858, Title I Section 101, 49 Stat. 1985. 
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The operating-differential subsidy contract (R gq, 2) Paragraph 
II-25 (b) (2) states that: 


! 
| 
! 
i 


"(b) During the period of this agreement, disburse- 
ments may be made from the capital reserve fund (except 
as provided in Paragraph (c) of this Article 1-25 and in 
Article I-28 (b) for the following purposes and.no others: 

*x*¥ * * * * 
(2) With prior approval of the Commission, 

(i) the purchase of replacement vessels or recon- 

struction of vessels or additional vessels to be 

employed by the Operator on an essential foreign- 
trade line, route, or service approved by the 

Commission, (ii) payment of the principal when 

due of notes secured by purchase money mortgage 

on any such vessel, and (iii) payment of any sums 
owing but not yet due on such notes so secured." 





The Maritime Commission published General Order 31° as an 


exercise of the rule-making powers conferred upon it by the Act.” This 


established formulae for deposits into the reserve funds and for trans- 


fers and withdrawals. This states in part that: 





. . . transfers from the Capital Reserve Fund 
shall be made only upon written application to the Com- 
mission and receipt of written approval thereof from the 
Commission. Such application shall include a full state- 
ment of facts as to the desirability or necessity of making 
the deposit or transfer... '* 


And later: 
"Withdrawals from the statutory reserve fund shall 
be made only at the times and in the amounts authorized 
by the provisions of the Act or of the Agreement or by 
the Commission under the authority of the act or of the 
Agreement... '"® , 


| 


Therefore, we see that the Act and Subsidy Contract provide that 


disbursements may be made from the capital reserve fund with the 


approval of the Maritime Administration for certain purposes; in the 





2 General Order 31, SF.R. 2352; 46 C.F.R. 286.0 et seq. 1953 Edition. | 


° Sections 204(b) anc 607(d), Merchant Marine Act of 1936. 
4 46 CFR 286. 1(b) (2). ! 
46 CFR 286.1 (b) (3). | 
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instant case the allowable purposes were the acquisition and reconstruc- 
tion of ships to be used in subsidized service in an essential foreign 
trade route approved by the Maritime Administration. 


The general reserve account provides a repository of money to be 
used in aid of the achievement of the ends Congress desired, i.e. , the 
establishment of a strong Merchant Marine which could compete with 
foreign-flag ships by virtue of subsidies which assured the American- 
flag operators of a profit or an efficient operation. 


This repository was created "'to insure the prompt payment of the 
contractor's obligations to the United States", as well as to insure "the 
replacement of the contractor's subsidized vessels as may be required." 


The Maritime Administration has said that it and only it can 
authorize any transfer of reserve funds to general funds. 


These provisions of 46 CFR 286.1(b) (2) and (3) obviously were 
drawn in contemplation of deposits, transfers and withdrawals by a 
subsidized operator during the period of its Operations-Subsidy Agree- 
ment. The request which was denied was made in June, 1954, almost 
six months after the contract had terminated by its terms. 


Yet the Maritime Administration continued to exercise control 
over the reserve accounts. The defendants have continued to uphold 
this control long after the discharge of all obligations to the United 
States and when the need of the funds for a ship-replacement program 
had ceased. 


There is no special regulation to take effect over the funds after 
the contract is ended. Neither is there any "reimbursement" regula- 
tion such as applies with respect to construction reserve funds. 46 
CFR 287.7. 


Certainly the Director of Internal Revenue cannot authorize or 
approve transfers or withdrawals, nor order the appellees to authorize 
or approve them. Neither can the Tax Court pass upon the manner in 
which the appellees have discharged or evaded their statutory responsi- 
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bility. The same is true of any other Court which may be asked to rule 
upon a possible deficiency assessment or upon a claim for refund of taxes 
paid. ! 


Cuba Mail could have purchased replacement ships directly out of 
the funds in the capital reserve account because, as alleged in the com- 
plaint, the Maritime Administration approved the acquisition of vessels 
for immediate use in the subsidized service. | 


The acquisition by Cuba Mail of these two vessels was just as 


though Cuba Mail was buying them and reconstructing them in the first 
instance, rather than Agwilines. : 


If Cuba Mail had in fact done this, then there would be no question 
raised by Maritime Administration of the withdrawal of reserve funds in 
payment. Why should Cuba Mail be worse off because a wholly-owned 
affiliated company purchased them first? Appellees wéll agree there is 
no tax or other gain or profit for Cuba Mail or related companies by 
doing things as they were done; and certainly Cuba Mail did not plan 
things so that Independent Offices Appropriations Act of 1948 would 
furnish insufficient funds for the Government conversion of three other 
ships on which Cuba Mail had a contract. i 


There are tax benefits for subsidized operators which were 
intentional provisions of the law. That Cuba Mail should desire to 
qualify so as to obtain them is proper and natural. That the defendants 
should oppose the attainment of this desire is neither authorized nor 
required. | 


Believing that the appellees were without authority or discretion 





to deny the requested approval in order to present the Director of 
Internal Revenue with a clear factual situation, appellant requested 
this ruling from appellees. The request was rejected. | 


The instant action alleges the factual and legal basis for the suit 
as required by law [J.A.1]. The position of appellant finds able ex- 
pression in the opinion of the late Chief Judge Vinson in Larson v. 
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Domestic and Foreign Commerce Corporation 337 U.S. 682, 689, 690, 
69 Sup. Ct. 1457, 1461. 


". . . where the officer's powers are limited by 
statute, his actions beyond those limitations are con- 
sidered individual and not sovereign actions. The 
officer is not doing the business which the sovereign 
has empowered him to do or he is doing it in a way 
which the sovereign has forbidden. His actions are 
ultra vires his authority and therefore may be made 
the object of specific relief. It is important to note 
that in such cases the relief can be granted, without 
impleading the sovereign, only because of the officer's 
lack of delegated power. And since the jurisdiction of 
the Court to hear the case may depend. . . upon the 
decision which it ultimately reaches upon the merits, 
it is necessary that the plaintiff set out in his com- 
plaint the statutory limitation on which he relies. 
(Citing Land v. Dollar, 330 U.S. 731,739) 

5 * * a * * * 

- . |. the action of an officer of the sovereign 
(be it holding, taking or otherwise legally affecting 
the plaintiff's property) can be regarded as so 
‘illegal’ as to permit a suit for a specific relief 
against the officer as an individual only if it is not 
within the officer's statutory power or if within those 
powers, only if the powers, or their exercise in the 
particular case, are constitutionally void." 


This Court of Appeals laid down the principle governing the 


remedy of mandamus in Hammond v. Hull, 76 U.S. App. D.C. 301, 
131 F. 2d 23 (1942). 


The Court may not interfere with nor supervise the exercise of 
powers by the statutory agent; but it will interfere when interpretations 
placed upon the law by the officials are clearly wrong and there exists 


a case of illegality of action.® 


This Court of Appeals considered the same jurisdictional question 
raised here in the case of West Coast Exploration Co. v. McKay, 
Secretary of Interior, 93 U.S. App. D.C. 307, 213 F. 2d 582 (1954). 


6 Hammond v. Hull, infra at 303. 
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In that case a petition alleged the refusal to perform a mandatory and 
purely ministerial duty, and actions by the Secretary beyond or in want 
of statutory power. The petition was put in issue by an Answer and the 
case submitted upon 2 stipulated statement of facts. No jurisdictional 
question was raised in the Trial Court but was raised sua sponte by the 
Court of Appeals. The latter decided that". . . the United States 
District Court for the District of Columbia has long exercised jurisdic- 
tion in cases in which mandatory relief compelling the performance by 
a federal officer of a clear legal duty is sought. (Citing cases)" 

| 


That the relief formerly given by a Writ of Mandamus may be ob- 
tained by appropriate action and is governed by the samé principle as 
formerly “naa its administration is clearly recognized in this 


jursidiction.® ! 
| 


In the West Coast case, supra, the late Chief Justice Stephens 
stated at page 318: 





"Since a court must determine at the outset its 
jurisdiction to consider a case presented, it is com- 
pelled to make a preliminary decision, for jurisdic- 
tional purposes, on the ultimate question in the suit, 
and this notwithstanding the fact that if jurisdiction 
to consider the case is recognized, and the merits 
of the claim for relief therefore heard, the court may, 
on the merits, be compelled to reach an oppopite con- 
clusion. ! 

The courts solve this problem by accepting at 
their face value, for jurisdictional purpose, the 
assertions of the complainant of want of power in 
the officer -- unless such assertions are 'so unsub- 
stantial and frivolous as to afford no basis for 
jurisdiction . . . (citing cases)' -- and by giving 
the assertions thus accepted their natural jurisdic- 
tional consequences in respect of who are necessary 
parties."" (Citing cases) | 


: Ibid, at page 317, 


8 Rule 81, Federal Rules of Civil Procedure, 28 U.S.C.A. 
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Chief Justice Stephens pointed to Land v. Dollar, 330 U.S. 731, 
738-739, 67 Sp. Ct. 1009, 1013, 91 L. Ed. 1209 (1946) for sanction of 
the method this Court advocates for solving the preliminary jurisdictional 
question. 


In appellant's case the allegations of the complaint are not "so 
unsubstantial and frivolous as to afford no basis for jurisdiction..." 


Under this procedure the Trial Judge should have over-ruled the 
appellees’ motion to dismiss, recognizing that all necessary parties were 
before the Court. As stated at page 322 in the West Coast case: 


“It is elementary that action or inaction of a public 
officer beyond or in want of statutory (or constitutional) 
authority may be corrected by suit against the officer 
individually and that the Government is not, under such 
circumstances, a necessary party..." 

Hence, appellant urges that the Trial Court erred in ruling that it 
made no difference to appellant whether or not the appellees had dis- 
cretion to deny appellant's request, since any of several Courts could 
pass upon the rightness or wrongness of appellees’ action or inaction. 
For we see that the Maritime Administrator has discretion limited to 
the purposes for which the capital reserve fund was established, i.e. , 
payment of obligations due to the United States and replacement of 
appellant's subsidized vessels as may be required. The contract having 
terminated, the payment of the contractor's obligation to the United 
States having been discharged, and there being no need to replace sub- 
sidized ships, the discretion vested in the Administrator vanished. 
Then the ministerial function of approval of the reimbursement or with- 
drawal of funds equal to the cost of Cuba Mail's acquisition and recon- 
struction of the two subsidized vessels from the reserve accounts to the 
general funds accounts must be exercised. 
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0 : 
The Order of Dismissal should be reversed because 
the Trial Court erred in concluding that the sole 
case or controversy involved was one of tax liability. 


The Court stated in its opinion [J.A. 22]: | 
"This makes it quite evident that the very actual 
and practical 'case or controversy’ here involved is 
the question of tax liability, and it is also evident that 
this question should be settled by either the adminis- 
trative authority of the Government having control of 
tax matters or by a court authorized by the Congress 
to review and determine the legality of such a all 


Earlier the Court said [J.A. 21]: | 


. the only legal significance of any bonse- 
quence to be derived from either the injunctive relief 
or the declaratory judgment sought, and the only real 
benefit which might inure to Cuba Mail is a reduced 
tax liability." 





However, the suit filed by appellant did not ask ‘a tax relief. 
Admittedly this Court has no jurisdiction of a tax suit at this stage of 
the proceedings. The granting of the relief prayed for will only compel 
the Administrator to perform his ministerial duty within the limits of 
his authority. Appellant trusts that the Federal agency charged with 
collection of taxes will accept the corrected action as final, and will 
not compel further litigation. | 


Appellees have said in the Court below that they have discretion 
to choose whether to permit the reimbursement or not; that although 
the Maritime Administrator can make a determination on the request, 
there is nothing in the Act saying that only the Maritime Administra- 
tion has such power. | 


| 
Appellees say that the exercise of a discretionary power has been 
challenged, and the appellant says the ministerial duty has been 
neglected. Such does not make a "case or controversy" in which the 


sole question is one of tax liability, for appellees are arguing that a 
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dis 
decision favorable to appellant would not be Gepositive of the question of 
tax liability. 
The Court below erred by considering, but not deciding, a potential 


tax controversy and excluding from consideration in its opinion the case 
urged by appellant in its complaint. 


The Court cited National Enforcement Commission v. Slim Olson, 
Inc. , 221 F. 2492, 95 U.S. App. D.C. 218, where the Agency had made 
a punitive ruling which would serve as a directive to Internal Reveaue 
with adverse tax consequences to the taxpayer; but the Court determin- 
ing tax liability would have been in a position to say that the Agency action 


taken was erroneous. 


In the case at bar, the relief sought by appellant requires affirma- 
tive action of the Administrator approving a requested withdrawal by way 
of characterizing certain funds. 


Ii 


The Order of Dismissal should be reversed because 
The Trial Court erred in concluding that the plaintiff 
would not be irreparably and permanently damaged 
by the failure of the defendants to perform ministerial 
duty. 
Appellant is irreparably and permanently damaged by the disregard 


of ministerial function on the part of appellees. 


Implicit in appellant's complaint is the allegation that no agency and 
no Court can administer the Merchant Marine Act of 1936. The Court 
below cited American President Lines, Ltd. v. Federal Maritime 
Board, et al, 98 U.S. App. D.C. 259, 235 F. 2d 18 (1956), affirming 
133 F. Supp. 100 (D.C.D.C.) 


The Court below had indicated in that case that Congress had 


given appellant a clear remedy in the Court of Claims. But there the 


Federal Maritime Board had endeavored to maintain a position under a 
General Order which was less favorable to the position of the appellant 
there than under another General Order. 
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In that case the agency had actually exercised his authority which 
could be reviewed in an action in the Court of Claims. Not so-¥s Cuba 
Mail's position, for the duty conferred by Congress on appellees can be 
performed by no other persons or agencies or courts, and complete relief 
would be denied Cuba Mail. | 


! 
The statutes clearly and firmly place in the hands of appellees alone 
the power to stamp upon the reserve monies the characterization which 
denotes that they were spent for the acquisition and reconstruction of 
vessels for use on an essential foreign trade route approved by the 


Administrator. | 


The American President Lines case contemplated that the matter 
could be presented to the Court of Claims for a ruling on the validity of 
‘the General Order 71 during the life of the subsidy contract. However, 
appellant's contract has already terminated and the damage to appellant 
is imminent and unavoidable even if the Court of Claims looks with 
sympathy upon appellant at some future date. i 


CONCLUSION 


For the reasons set forth herein, the order of dismissal should 





be reversed. 


Respectfully submitted, 


MARTIN J. McNAMARA, Jr. 


606 Perpetual Building 
Washington, D. C. 


Attorney for Appellant 
Of Counsel: : 
Goodwin, Rosenbaum, Meacham & White, 


824 Connecticut Avenue, N. W. 
Washington, D. C. 


Attorneys for Appellant 
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JOINT APPENDIX 





[ Filed December 30, 1955 | 
UNITED STATES DISTRICT COURT ! 
FOR THE DISTRICT OF COLUMBIA | 


NEW YORK AND CUBA MAIL STEAMSHIP) ! 
COMPANY, a Maine Corporation, ) 
Pier 34 North River, 
New York, New York. 


Plaintiff Civil Action No. 5650-55 


vs. 


SINCLAIR WEEKS, 
Secretary of Commerce, 
Department of Commerce, 
Washington, D. C. 


and 


LOUIS S. ROTHSCHILD, 
Undersecretary of Commerce 
for Transportation, 
Department of Commerce, 
Washington, D. C. 


and 


CLARENCE G. MORSE, 
Administrator, United States 
Maritime Administration, 
Department of Commerce, 
Washington, D. C. 


me me a ee a a a a a a a ae a a ee ee ee ee ee” 


Defendants 





COMPLAINT FOR MANDATORY INJUNCTION AND /OR 
DECLARATORY JUDGMENT 


1. This Court has jurisdiction of the subject matter of this 
complaint and of the parties hereto by virtue of 28 U.S. ‘Code 2201, 
2202 and 5 U.S. Code 1009 and 16 D.C. Code 1001 et seq. 





2 

2. Plaintiff is a citizen of the United States, and is a corporation 
organized under the laws of the State of Maine, primarily engaged in 
foreign commerce under the jurisdiction of the United States Maritime 
Administration, herein referred to as CUBA MAIL. 

3. The defendant, Sinclair Weeks, is Secretary of Commerce 
and pursuant to Title 46 U.S. Code597, the Maritime Administration 
is under the jurisdiction and supervision of the Department of Com- 
merce. 

4. The defendant, Louis S. Rothschild, is the Undersecretary 
of Commerce for Transportation and as such has jurisdiction and con- 
trol more particularly of the administration of the Merchant Marine 
Act of 1936 as amended. 

5. The defendant, Clarence G. Morse, is Administrator of the 
United States Maritime Administration. 

6. In 1947, CUBA MAIL was a wholly-owned subsidiary of 
Atlantic Gulf and West Indies Steamship Lines, Inc., a Maine corpora- 
tion, hereinafter called AGWI, as was Agwilines, Inc., hereinafter 
called AGWILINES. 

%. In and prior to 1947 AGWILINES had established and main- 
tained a Construction Reserve Fund under 46 U.S. Code 1161 (Section 
511, Merchant Marine Act of 1936). 

8. CUBA MAIL was, from December 31, 1937 to December 31, 
1953, a contractor under a subsidy agreement with the United States 
Maritime Commission for operation of a foreign trade line, route or 
service declared to be essential by the United States Maritime Com- 
mission between New York and Havana, Cuba and between the Atlantic 
ports and the East Coast Mexican ports. This subsidy agreement and 
operations thereunder were interrupted by World War II. CUBA MAIL 
resumed subsidized operations on or about January 1, 1948. The last 
Operating-Differential Subsidy Agreement between CUBA MAIL and the 
Federal Maritime Board, numbered FMB-13, was executed on August 
16, 1951, and, by its terms, made retroactive to January 1, 1948. 
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9. In 1946, pursuant to the Ship Sales Act of 1946,’ the Maritime 
Commission assigned to CUBA MAIL for purchase the SS' Siboney (then 
named SS Pampero and later the SS Agwiking) and SS Oriente (then 
named the SS Sovereign of the Seas and later the SS Agwidale), which 
vessels CUBA MAIL desired for use in the subsidized service. 

10. In January, 1947, CUBA MAIL applied for a construction 
subsidy to reconstruct these two vessels so that they might carry 





passengers. CUBA MAIL was advised by the Maritime Commission that 
due to the current demand for freighter space, it would not approve with- 
drawal of said vessels from service for conversion and suggested the 
sale to CUBA MAIL of three other vessels named the SS Matthews, 
SS Merrick and SS Rolette. 
11. In March, 1947, the Maritime Commission approved the 
sale of the latter three vessels, and on April 22, 1947, CUBA MAIL 
signed a contract of sale No. MCc-60052, pursuant to which the Mari- 
time Commission was required to restore said vessels to commercial- 





type vessels and put them in class at its own expense. 

12. In reliance upon this contract (No. MCc-60052) the affiliate 
AGWILINES acquired the SS Oriente and SS Siboney on July 10, 1947 
and October 16, 1947 for a total of $1, 859,986.00. The entire pur- 
chase price ($957, 818. 00) for the SS Oriente was paid out of the Con- 
struction Reserve Fund of AGWILINES referred to in Paragraph 7 here- 
of. The purchase price for the SS Siboney ($902, 168.00) was paid with 
$865, 288.93 out of the Construction Reserve Fund of AGWILINES and 
$36, 879.07 from general funds of AGWILINES. 

13. Following the passage of the Independent Offices Appropria- 
tion Act of 1948, it became apparent to the Maritime Commission and 
to the affiliated group management (AGWI, the parent, and AGWILINES 
and CUBA MAIL, the wholly owned subsidiaries of AGWI) that the 
Maritime Commission would be unable to fulfill Contract of Sale No. 
MCc-60052. Whereupon, said management decided the Ss Siboney and 
SS Oriente should be bareboat chartered to CUBA MAIL for operations 


| 
under the Operating-Differential Subsidy Contract between CUBA MAIL 
| 





and the Maritime Commission. 

14. The SS Oriente was withdrawn from service for recon- 
struction to enable it to be used by CUBA MAIL as a chartered vessel 
in a subsidized service, said reconstruction period being completed on 

February 3, 1948. The SS Siboney was withdrawn from service 
for reconstruction to enable it to be used by CUBA MAIL as a chartered 
vessel in a subsidized service, said reconstruction period being com- 
pleted on February 23, 1948. The cost for the SS Oriente reconstruc- 
tion was $524,937.68, and the cost for the SS Siboney reconstruction 
was $599, 590. 73, making a total of $1, 124, 528.41. Reconstruction of 
the SS Oriente and SS Siboney was made solely due to the inability of 
the Maritime Commission to fulfill Contract of Sale No. MCc-60052, 
which was formally cancelled by the Maritime Commission March 16, 
1948 due to scarcity of funds. | 

15. In February 3, 1948 and February 23, 1948, respectively, 
the SS Oriente and SS Siboney were bareboat chartered to CUBA MAIL 
for operation in the subsidized service. 

16. CUBA MAIL, being a contractor under an Operating- 
Differential Subsidy Agreement, was obligated to maintain a Capital 
Reserve Fund pursuant to 46 U.S. Code 1177 (b) (Sec. 607 (b), the 
Merchant Marine Act of 1936), which reads in part as follows: 

"To insure the prompt payment of the contractor's obli- 
gations to the United States and the replacement of the con- 
tractor's subsidized vessels as may be required, the con- 
tractor shall create and maintain, out of gross earnings, 
during the life of such contract, a ‘capital reserve fund’, 
in such depository or depositories as may be approved by 
the Secretary of Commerce..... 

Os dodo From the capital reserve fund so created, the 
contractor..... may make disbursements for ..... recon- 
struction ao vessels or additional vessels to be employed by 
the contractor on an essential foreign-trade line, route, or 
service approved by the Secretary..... ” 
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Sub-section (f) of this section provides: 
"Unless otherwise provided in the operating- differential 
subsidy contract, upon the termination of any such contract, 
the reserve funds required under this chapter shall be the 
property of the contractor, except for such amounts as may 
be due the United States." | 
5 Sub-section (h) provides in pertinent part: 
"The earnings of any contractor receiving an operating- 
differential subsidy under authority of this chapter, which 
are deposited in the contractor's reserve funds as provided 
in this section..... shall be exempt from all Federal taxes. 
Earnings withdrawn from such special reserve fund shall be 
taxable as if earned during the year of withdrawal from such 
fund." | 
17. In February, 1948, CUBA MAIL asked the Maritime 
Administration for formal approval of the SS Oriente and the SS Siboney 
as chartered vessels for operation in the subsidized service. The Mari- 
time Administration ruled that the said vessels could not qualify for use 
in the subsidized service unless title to them was in the contractor, 
CUBA MAIL. | 
18. On June 23, 1948, a tripartite agreement, approved by the 
Maritime Commission, was made between AGWI, AGWILINES and 
CUBA MAIL covering the transfer of title to the SS Oriente and the 
SS Siboney to CUBA MAIL, the sole purpose of the transfer of title 
being to enable CUBA MAIL to continue the use of said vessels under 
the subsidy contract. | 
19. CUBA MAIL paid approximately $2, 867, 000. 00 by trans- 
ferring 11, 615 shares of its common stock to AGWI, whereupon AGWI 
released to AGWILINES for retirement shares of AGWILINES common 
stock equal in value to CUBA MAIL stock acquired; thereupon, 
AGWILINES transferred title to the said two ships to CUBA MAIL. 
The purchase price paid by CUBA MAIL for said ships was composed 
of the sums of $1, 859, 986.00 (AGWILINES purchase price) and 
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$1, 124, 528. 41 (AGWILINES reconstruction costs), less depreciation 
accrued between the date of acquisition and reconstruction by AGWILINES 
and the date of transfer of title to CUBA MAIL. 

20. As the transferee from AGWILINES, its sister corporation, 
in a wholly tax-free exchange of ships for stock, CUBA MAIL was en- 
titled to reimburse its general funds from its Capital Reserve Fund 
{see Paragraph 16 hereof, 46 U.S. Code 1177 (b)) with that portion of 
the purchase price of the SS Oriente and SS Siboney which represented 

the expenditures by AGWILINES out of AGWILINES general funds, 
i.e., $36,879.07, part of AGWILINES purchase price for the SS Siboney 
from the Maritime Administration (See Paragraph 12) and $1, 124, 528. 41, 
which was AGWILINES cost of reconstruction of SS Oriente and SS 
Siboney preparing said vessels for use by CUBA MAIL in a subsidized 
service (See Paragraph 14). The total amount which CUBA MAIL is 
entitled to reimburse its general funds from its Capital Reserve Fund 
is $1, 161, 407. 48. | 

21. In order to build up a fund for the replacement of its sub- 
sidized ships, CUBA MAIL refrained from withdrawing from its Capi- 
tal Reserve Fund $1; 161, 407.48 at the time it purchased the ships from 
its affiliate, AGWILINES. 

22. The Operating-Differential Subsidy Contract between the 
Maritime Commission and CUBA MAIL was terminated December 31, 
1953. 

23. Since there is no further need to maintain a Capital Reserve 
Fund for the replacement of CUBA MAIL subsidized ships, there is no 
further purpose for withholding the reimbursement of CUBA MAIL 
general funds from its Capital Reserve Fund. 

24. CUBA MAIL has formally requested the Gatendants for 
approval of the withdrawal of the sum of $1, 161, 407.48 from the 
Capital Reserve Funds of CUBA MAIL in reimbursement of the general 
funds of the company, which sum was expended for the purchase and 
reconstruction of the SS Oriente and Siboney, so that they might be 
employed by the operator, CUBA MAIL, on an essential foreign trade 
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route approved by the Maritime Commission (46 U.S. Code 1177 (b), 
Sec. 607 (b) Merchant Marine Act of 1936; contract No. FMB-13, 11-25 
(b) (2)). | 
25. On October 7, 1954, the defendant Louis S. Rothschild 
denied the request of CUBA MAIL for approval of the withdrawal of the 
sum of $1, 161, 407. 48 in the following language: | 
"This is to advise that the Maritime Administrator on 
October 7, 1954 denied the request of New York and Cuba Mail . 
Steamship Company for approval of the withdrawal of the sum 
of $1, 161, 407. 48 (or any other sum) from the Capital Reserve 
Fund in reimbursement of the General Funds of the Company 
with respect to the inter-company arrangements for the ac- 
quisition and reconstruction of the capital SSs ORIENTE and 
SIBONEY. " | 
This denial was arbitrary, capricious and no reasons therefor have 





been given. Subsequent efforts to secure the requested approval have 
been similarly rebuffed. 

26. The defendant, the Maritime Ainietetoates. | is without 
authority or discretion to withhold approval of the withdrawal and 





reimbursement request in view of: | 

(a) Termination of FMB-13 as of Decemher a, 1953. 

(b) Any amounts due to the United States as of the ter- 
mination of this contract or which have accrued since that time have 
been paid or otherwise provided for. 

27. The plaintiff, CUBA MAIL, has been, is and! will continue 
in the future to be seriously and irreparably damages by the arbitrary 
and capricious refusal and denial of the defendant Louis S. Rothschild 
to approve the withdrawal of the sum of $1, 161, 407. 48 from the Capi- 
tal Reserve Fund of CUBA MAIL for reimbursement of its general 
fund in that amount for expenditures made for the acquisition and re- 
construction of SSs Oriente and Siboney to enable said vessels to be 
employed in an essential foreign trade route approved by the Maritime 
Commission. 


i 
i 
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WHEREFORE, the premises considered, the plaintiff respect- 
fully prays this Honorable Court: 

1. To issue an order directing the defendants, Sinclair Weeks, 
Louis S. Rothschild and Clarence G. Morse, to approve the with- 
drawal of the sum of $1, 161, 407. 48 from the Capital Reserve Fund 
of CUBA MAIL for reimbursement of its general funds in that amount 
for expenditures made for the acquisition and reconstruction of SSs 
Oriente and Siboney to enable said vessels to be employed in an 

essential foreign trade route approved by the Maritime Com- 
mission. 

2. To issue a rule directed to the defendant, Sinclair Weeks, 
Louis S. Rothschild and Clarence G. Morse, ordering them, and each 
of them, to show cause why approval should not be given for the with- 
drawal of the sum of $1, 161, 407.48 from the Capital Reserve Fund of 
CUBA MAIL for reimbursement of its general funds in that amount for 
expenditures made for the acquisition and reconstruction of SSs 
Oriente and Siboney to enable said vessels to be employed in an 
essential foreign trade route approved by the Maritime Commission. 

3. That the Court adjudge that the sum of $1, 161, 407.48 was 
expended for the acquisition and reconstruction of SSs Oriente and 
Siboney in order to enable their employment by CUBA MAIL in an 
essential foreign trade route approved by the United States Maritime 
Commission. 

4. That plaintiff recover its costs. 

3. And for such other and further relief as to the Court seems 
proper in the premises. 


/s/ Martin J. McNamara, Jr. 
Attorney for Plaintiff 

606 Perpetual Building 
Washington, D. C. 


Of Counsel: 

Goodwin, Rosenbaum, Meacham & White 
824 Connecticut Avenue, N. W. 
Washington, D. C. 





[Filed June 8, 1956] 


DEFENDANTS' MOTION TO DISMISS FOR 
LACK OF JURISDICTION 


The defendants, by their attorneys, move the Court to dis miss 
the action on the ground that the Court lacks jurisdiction over the sub- 
ject matter for the following reasons: 

1. The controversy is one with respect to Federal taxes, and 
the United States of America has not consented to be sued in such 
controversies in the manner attempted by this action. : 

2. Defendants are officers of the United States of America and 
this suit is in substance an action against the United States of America, 
which has not consented to be sued or waived its immunity from suit. 

3. Plaintiff lacks the standing to sue. | 

4. No justiciable controversy is presented. : 

5. Adequate remedies at law exist for the enforcement of the 
rights plaintiff seeks to protect in this action. | 

/s/ Oliver Gasch 


United States Attorne y 
/s/ Charles §. Haight, Jr. 
ttorney, Admiralty’ pping 


Section, Department of Justice 





[Certificate of Service] 


WARD LINE 


June 9, 1954 


Hon. Louis S. Rothschild, Administrator 
Maritime Administration 
Washington 25, D. C. 





Subject: Operating-Differential Subsidy 
Contract No. FMB-13 | 
New York and Cuba Mail Steamship Company 


Dear Mr. Rothschild: * * * * * 
Should this request be granted, Cuba Mail will be no more than 
accorded those tax advantages which the Congress, the President and the 
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Maritime Administration have directed be extended to those subsidized 
lines which have purchased or reconstructed American flag carriers 
for use in an essential foreign-trade service. That the granting of such 
tax benefits is a primary objective of the Merchant Marine Act of 1936, 
is made clear by the communication from the President of the United 
States to the Speaker of the House of Representatives in 1951. * * * 
Accompanying the President's communication is a letter from the 
Secretary of Commerce to the President, dated July 30, 1951, together 
with the attached memorandum, and a letter from the Secretary of the 
Treasury to the President, dated March 8, 1951, together with attached 
memorandum. The subject of granting tax benefits where expenditures 
are made for the very purposes discussed herein is analyzed in the 
above documents from the legal, theoretic and practical points of view. 
The contents of those documents make manifest that the instant re- 
quest has proper basis, in law and in equity, and should be approved. 

The sum of $1, 161, 407.48, disbursed out of the general funds of 
Cuba Mail for the purchase and reconstruction in the United States of 
American flag carriers to be. used in subsidized operations, should be 
and is entitled to the tax benefits accorded by existing law and policy. 
The monies now on deposit in the Reserve Fund of Cuba Mail are tax 
deferred under the Tax Closing Agreement with the Treasury of July 
16, 1947, a copy of which is in the possession of your staff. Cuba 
Mail, having properly disbursed such sum for the very purposes pro- 
vided in the Act and'the subsidy contract, should not be deprived of the 
tax benefits contemplated by the Executive and Legislative branches of 
the government. For the purpose of enabling Cuba Mail to present a 
clear record to the Commissioner of Internal Revenue, it is now 
appropriate that the Administrator recognize and acknowledge that the 


sum of $1, 161,407.48 was disbursed for the purposes contemplated by 
the Act and subsidy contract. * * * * ¥* * 
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[Filed November 1, 1956] 

AFFIDAVIT 
DISTRICT OF COLUMBIA, SS: 

Martin J. McNamara, being first duly sworn on oath, deposes 
and says that he is the attorney for the New York and Cuba Mail Steam- 
ship Co., plaintiff in the above entitled cause; that the matters set forth 
in said complaint are true to the best of affiant's information and belief. 


/s/ Martin J. McNamara, Jr. 
Attorney for Plain 


[JURAT] i 
[Certificate Of Service] 





Charles S. Haight, Jr., being duly sworn, deposes and says: 
* * * * * * * | 





The files of the Maritime Administration contain the following 
pertinent correspondence between plaintiff and the defendants: 

(a) A letter dated February 8, 1954, from T. J. Stevenson, 
Chairman of the Board of the plaintiff New York and Cuba Mail Steam- 
ship Company, to the defendant Honorable Louis Rothschild, Maritime 
Administrator. This letter requested the Administrator to approve and 
authorize the release of the funds and securities then on deposit in the 
Capital Reserve Fund and Special Reserve Fund with the! First National 
Bank of the City of New York and their transfer to plaintiff's general 
funds, $1, 161, 407.48 of the amount withdrawn from the Capital Reserve 

Fund being approved for application to reimbursement of the 
general funds in respect to the reconditioning of the SSs ORIENTE and 
SIBONEY for operation in the subsidized service. *****#****#4#* 

(b) A letter dated February 17, 1954, from Mr. Rothschild, the 
Maritime Administrator, to Mr. Stevenson, plaintiff's Chairman of 
the Board. This letter acknowledged receipt of plaintiff's request of 





February 8, 1954 (paragraph (a) above); stated that on January 15, 1954, 
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a meeting had been held between plaintiff's attorney and comptroller and 
members of the Maritime Administration's staff, during which methods 
of expediting withdrawals from the reserve funds were discussed; and 
stated further that the Maritime Administration hoped to inform plain- 
tiff within ten days as to the amounts which could presently be with- 
drawn pending final settlement. Plaintiff was requested to furnish the 
Maritime Administration with a statement as to the types and amounts 
of claims outstanding between the parties, both against and in favor 
of plaintiff. *  * = > * 

(c) A letter dated March 26, 1954, from Mr. Rothschild, the 
Maritime Administrator, to Mr. Stevenson, plaintiff's Chairman of the 
Board. This letter stated that the Maritime Administration had deter- 
mined, after considering the Government's outstanding claims against 
plaintiff, plaintiff's desire to reduce interest charges by liquidating 
certain bank loans, and the time necessary to finally close out the 
contract, that a portion of the funds on deposit in the Capital Reserve 
Fund could be released immediately. Plaintiff was authorized to with- 
draw $4, 000, 000. 00 from the Capital Reserve Fund into its general 
funds. The letter provided that this withdrawal should not be considered 
as recognition or approval by the Administrator of the application of 
any portion of the amount withdrawn to the plaintiff's general funds in 
respect to the reconditioning or acquisition of the ORIENTE or SIRONEY. 
The letter stated that pursuant to an understanding reached with plaintiff's 

Washington counsel, decision on reimbursement of plaintiff's 
general funds in the amount of $1, 161, 407.48 with respest to these 
vessels would be deferred; and that pending final audits and closing of 
subsidy agreement accounts, plaintiff was entitled to submit data or 
material in support of this particular request. The letter specified 
that even if plaintiff ultimately received a favorable ruling on the 
ORIENTE-SIBONEY request, withdrawals for such reimbursements of 
its general funds would be permitted only from any then remaining balance 
in the Capital Reserve Fund, and then only to the extent that the Ad- 


ministrator should determine such balance was not required to protect 
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the payment of any debts outstanding to the United States. * * * * . 
(a) A letter dated June 9, 1954, from Mr. Stevenson, plaintiff's 
Chairman of the Board, to Mr. Rothschild, the Maritime Admini- 
strator. In this letter, plaintiff formally requested the Administration 
to approve the withdrawal of all funds then on deposit in the Capital and 





Special Reserve Funds into the general funds of the company, 
$1, 161, 407. 48 of the amount withdrawn from the Capital Reserve Fund 
being approved for reimbursement of the general funds with respect to 
the acquisition and reconstruction of the ORIENTE and SIBONEY. em 
(e) A letter dated June 9, 1954, from Mr. Stevenson, plaintiff's 
Chairman of the Board, to Mr. Rothschild, the Maritime Administrator. 
This letter referred to the authorization given by the Administration in 
its letter dated March 26, 1954 (paragraph (c) above) of the withdrawal 
of $4, 000, 000.00 from the Capital Reserve Fund at that time. In re- 
questing approval for the withdrawal of all remaining deposits in the 








reserve funds, plaintiff stated in this letter that operating losses 
suffered during a recent strike in New York harbor made it impera- 
tive that the company obtain the use of these funds as soon as possible. 

Plaintiff proposed filing a surety bond as an alternative to leaving 
the funds on deposit, if the Administration felt it necessary to guarantee 
any outstanding obligations of the company to the Government. There 
was forwarded with this letter a separate letter, also dated June 9, 1954, 
from Mr. Stevenson to Mr. Rothschild, giving data in support of plain- 
tiff's request with respect to reimbursement for the ORIENTE and 
SIBONEY. The Administration had invited such data in its letter dated 
March 26, 1954 (paragraph (c) above). * * * * * 

(f) A letter dated June 9, 1954, from S. D. Schell, Washington 
attorney for plaintiff, to Mr. Rothschild, the Maritime Administrator. 
This letter recited that Mr. Schell was handing to Mr. Rothschild there- 
with the letters of the same date from Mr. Stevenson to Mr. Rothschild 
referred to in paragraph (e) above. This letter reiterated plaintiff's 
desire to withdraw the total remaining balances on deposit in the reserve 
funds; stated that plaintiff's working capital had been impaired by the 
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strike in New York harbor; requested prompt action by the Adminis- 
tration; and, to expedite the same, expressed a willingness to discuss 
the matter with the Administration staff at any time. * * * * 

{g) A letter dated August 23, 1954, from A. J. Williams, 
Secretary to the Maritime Administration, to plaintiff. This letter 
stated that on August 13, 1954, the Administrator had denied plaintiff's 
request for the release of all of the balance in the Capital and Special 
Reserve Funds, pending substantial settlement of the various claims in 
dispute between plaintiff and the Government, as well as a timely re- 
view of the status of plaintiff's indebtedness to the Government. * * * 

(h) A letter dated September 16, 1954, from Mr. Stevenson, 
plaintiff's Chairman of the Board, to Mr. Rothschild, the Maritime 
Administrator. This letter referred to the Administration's letter of 
August 23, 1954, (paragraph (g) above), refusing authorization of with- 
drawal of all reserve funds, and stated that the Government's claims 
against plaintiff had been greatly exaggerated. The letter asserted 
that any debts owing by the company were more than balanced by accrued 
subsidy payments owing to the company; but expressed plaintiff's will- 
ingness to furnish a reasonable bond. The letter closed by asking the 
Administrator to give prompt approval of pl aintiff's request of June 9, 
1954 (paragraphs (d) and (e) above), and authorize the company to with- 
draw the reserve funds for transfer to its general funds. * * * * 

(i) A letter dated October 14, 1954, from A. J. Williams, 
Secretary of the Maritime Administration, to plaintiff. This letter 
stated that on October 7, 1954, the Administrator denied plaintiff's 
request for approval of withdrawal of $1, 161, 407.48 (or any other sum) 
from the Capital Reserve Fund in reimbursement of the company's 
general funds with respect to the acquisition and reconstruction of the 
ORIENTE and SIBONEY. (This is the action which plaintiff now seeks 
to challenge in this Court.) * * * * * . 


(j) A letter dated October 15, 1954, from Mr. Stevenson, plain- 
tiff's Chairman of the Board, to Mr. Rothschild, the Maritime 
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Administrator. This letter supplemented the letter dated September 
16, 1954 (paragraph (h) above), and stated that the claims of the 
Government against the company did not exceed $50, 000. 00, and that 

there was no outstanding Federal tax liabilities. * | = = 2 

(k) A telegram dated February 10, 1955, from Mr. Stevenson, 
plaintiff's president, to Mr. Rothschild, the Maritime Administrator. 
This telegram stated that plaintiff understood from Mr. Schell, its 
Washington attorney, that the instrument authorizing withdrawal of the 
reserve funds would probably be ready that day. The Administrator 
was requested to deliver the instrument in person to plaintiff" s 
representative, one William E. Dodd, who would then fly it to New York 
for presentation to the First National Bank. Plaintiff expressed its 
gratitude for the Administrator's cooperation. * * * * * 

(1) A letter dated February 11, 1955, from Mr. Rothschild, the 
Maritime Administrator, to Mr. Stevenson, plaintiff's Chairman of the 
Board. This letter stated that since the amount of accrued subsidy pay- 
able to plaintiff would adequately protect any Government claims against 
plaintiff, the company was thereby authorized to withdraw all cash and 
securities then on deposit from its Capital and Special Reserve Funds. 
The letter stated that nothing contained therein should be. considered an 
authorization to close the Capital or Special Reserve accounts, and that 
this could be done only upon the Administration's express authorization. 
* * * &* | 

(m) A letter dated February 17, 1955, from Mr. Stevenson, 
plaintiff's Chairman of the Board, to Mr. Rothschild, the Maritime 
Administrator. This letter acknowledged receipt of the Administration's 
authorization to withdraw all balances in the reserve funds and their 
transfer into plaintiff's general funds (paragraph (1) above). The letter 
thanked the Administration for granting this approval; and urged that 











final audits on the subsidy agreement be completed as soon as possible. 
x * * * ! 


| 
! | 
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The Maritime Administration files reflect the following infor- 
mation concerning the amounts on deposit in plaintiff's Capital Reserve 
Fund subsequent to the termination of operating-differential subsidy ; 
contract FMB-13: 

The Capital Reserve Fund, which on December 31, 1953, had 
contained a total balance of $5, 836, 452.20, was totally withdrawn by 
plaintiff as of February 15, 1955. The two major withdrawals occurred 
on March 30, 1954, when plaintiff withdrew $4, 000, 000.00; and on 
February 14, 1955, when plaintiff withdrew the entire remaining 
balance. Since that date to the present, there have been no cash or 
securities on deposit in the Capital Reserve Fund. 

These two major withdrawals from the Capital Reserve Fund were 
made by plaintiff pursuant to authorization granted by the Maritime 
Administration, and communicated to plaintiff by letters dated March 
26, 1954 (see paragraph (c) above), and February 11, 1955 (see para- 
graph (1) above). * * * * * * 


* oe * * * 


[Filed April 19, 1957] 
MEMORANDUM 

Morris, J. The plaintiff, hereinafter referred to as Cuba Mail, 
and Agwilines, Inc., hereinafter referred to as Agwilines, were at all 
times pertinent herein wholly-owned subsidiaries of Atlantic Gulf and 
West Indies Steamship Lines, Inc., a Maine corporation, hereinafter 
referred to as AGWI. Cuba Mail was from December 31, 1937, to 
December 31, 1953, a contractor under a subsidy agreement with the 
United States Maritime Commission for operation of a foreign trade 
line, route or service, declared to be essential by the United States 
Maritime Commission, which agreement and operations thereunder 
were interrupted by World War II. The last operating-differential 
subsidy agreement between Cuba Mail and the Federal Maritime Board, 
Number FMB-13, was executed on August 16, 1951, and, by its terms, 
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was made retroactive to January 1, 1948. In 1946 Cuba Mail, pursuant 
to the Ship Sales Act of 1946, 60 Stat. 41, 50U.S.C.A. App. 1735, et- 
seq. (providing for the sale or chartering of government-owned, war- 





built merchant vessels), applied to the Maritime Commission for the 
purchase of two vessels for operation in the subsidized service. The 
Commission assigned the two vessels involved in this suit to Cuba 
Mail for purchase, and in January 1947 Cuba Mail applied to the Com- 
mission for a construction subsidy under Title V of the Merchant Marine 
Act of 1936, 49 Stat. 1985, as amended, 46 U.S.C. A. 1101, et seq., 
hereinafter referred to as the Act, to reconstruct these two vessels. 
The Commission did not approve this application, but suggested the 
purchase by Cuba Mail of three other vessels, to be "put in class" by 
the Commission prior to sale. Cuba Mail thereafter, on April 
22, 1947, signed contract of sale No. MCc-60062 for the purchase of the 
other three vessels, and the two vessels involved herein were purchased 
by Agwilines, which did not have an operating-differential subsidy con- 
tract, in July and October 1947. Because of the passage by Congress of 
the 1948 Independent Appropriation Act, which did not provide funds for 
reconversion work, the Commission could not put the three vessels in 








class, and so advised Cuba Mail, and the contract for their purchase 
was cancelled by mutual consent of the parties. The affiliated group 
management (the parent AGWI and subsidiaries Agwilines and Cuba 
Mail) decided that the two vessels herein involved, which had been pur- 
chased by Agwilines, should be bareboat chartered to Cuba Mail for 
operation under its operating-differential subsidy contract. These 





vessels were withdrawn from nonsubsidized service for reconstruction 
necessary to put them in class for use by Cuba Mail in its subsidized 


service. The total cost of such reconstruction was $1, 124, 528. 41, 


which was paid by Agwilines from its general funds. The vessels were 
then bareboat chartered to Cuba Mail, which requested formal approval 
of them as chartered vessels for operation in the subsidized service by 
the Maritime Commission. It was determined by the Maritime Com- 
mission that ownership of the vessels by Cuba Mail was a prerequisite 
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to its eligibility for payments under its operating subsidy contract. 
Thereafter, on June 23, 1948, a tripartite agreement, approved by the 
Maritime Commission, was entered into by AGWI, Agwilines and Cuba 
Mail, pursuant to which AGWI transferred to Agwilines for retirement 
36, 347 shares of Agwilines'common stock owned by AGWI, Agwilines 
transferred title to the two vessels to Cuba Mail, and Cuba Mail issued 
and transferred to AGWI 11, 615 shares of its authorized and unissued 
common stock. The book value of the stock of Agwilines and of Cuba 
Mail thus transferred equalled the amount expended by Agwilines for 
purchase and reconstruction of the vessels, less depreciation. 

Section 607 (b) of the Act requires an operator under an operating- 
differential subsidy contract to maintain a "capital reserve fund," and 
provides: 


From the capital reserve fund so created, the contractor may 


pay the principal, when due, on all notes secured by mortgage 
on the subsidized vessels and may make disbursements for the 
purchase of replacement vessels or reconstruction of vessels or 
additional vessels to be employed by the contractor on an essen- 
tial foreign-trade line, route, or service approved by the Com- 
mission, but payments from the capital reserve fund shall not 
be made for any other purpose. The contractor may, with the 
consent of the Commission, pay from said fund any sums owing 
but not yet due on notes secured by mortgages on subsidized 
vessels. 

Section 607 (f) provides: 
Unless otherwise provided in the operating-differential subsidy 
contract, upon the termination of any such contract, the reserve 
funds required under this chapter shall be the property of the 
contractor, except for such amounts as may be due the United 
States. 

Section 607 (h) provides: 
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The earnings of any contractor receiving an operating- 
differential subsidy under authority of this chapter, | which are 
deposited in the contractor's reserve funds as provided in this 
section, except earnings withdrawn from the special reserve 
funds and paid into the contractor's general funds or distri- 
buted as dividends or bonuses as provided in paragraph 4 of 
subsection (c) of this section, shall be exempt from all Fede ral 
taxes. Earnings withdrawn from such special reserve fund 
shall be taxable as if earned during the year of withdrawal 


from such fund. 








Under the authority of Section 3760 of the Internal Revenue Leal and 


to clarify ambiguities apparently recognized in Section 607 (h), the 
Treasury Department entered into negotiations with the industry, which 
resulted in a form closing agreement dated July 21, 1947. This closing 
agreement was entered into between all subsidized operators, including 
Cuba Mail, and the Treasury Department, Article X (e) of which reads: 
Tax exempt income deposited in the taxpayer's Reserve 

funds and committed and applied toward the acquisition of or 

payment for a vessel, or for reconstruction or reconditioning 

of a vessel, shall be treated as capital for all PUEpses from the 





date of such commitment. 


17 (a) Authorization. - The Commissioner (or any riod or employee 
of the Bureau of Internal Revenue, including the field service, authorized 
in writing by the Commissioner) is authorized to enter into an agree- 
ment in writing with any person relating to the liability of such person 
(or of the person or estate for which he acts) in respect of any internal 
revenue tax for any taxable period. 
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203 The Commissioner of Internal Revenue, in answer to questions 
raised by the industry, issued an "interpretative bulletin" concerning the 
closing agreement, reading in pertinent part as follows: 

What is the purpose of Article X (e)? 

Answer: Its purpose is to make clear that deposits of in- 
come, which are temporarily and conditionally tax-exempt under 
Article If or Il (a) (b), will achieve a permanent and absolute 
exemption when "committed and applied toward the acquisition 
of or payment for a vessel." When so applied, deposits of tax 
exempt income will be treated as "capital for all purposes” and 
this status relates back to the "date of such commitment.” 

Its operating subsidy contract having terminated on December 31, 
1953, Cuba Mail requested the Maritime Administration?’ on February 
8, 1954, to approve the withdrawal of all cash and securities on deposit 
in its capital and special reserve funds, and to approve the withdrawal 
of $1, 161, 407. 48 (representing that part of the purchase price of the 


vessels, $36,879.07, paid out of the general funds of Agwilines and the 
cost of reconstructing them, $1, 124, 528.41, also paid out of the general 
funds of Agwilines) from its capital reserve fund "in reimbursement of 
the general funds of the company" for monies expended for the purchase 


and reconstruction of the two vessels. The former request, as it re- 
lated to the capital reserve fund, was approved up to $4, 000, 000 on 
March 26, 1954, and the latter request was denied on October 7, 1954, 
by defendant Rothschild. Withdrawal of the balance of the capital re- 
serve fund was authorized by letter dated February 11, 1955. 
Asserting that the denial of defendant Rothschild is arbitrary and 


2/ The Commission was abolished on May 4, 1950, and the Admini- 
stration was created by Part II of Reorganization Plan No. 21 of 1950, 
15 F.R. 3178, 3C.F.R., 150 Supp. 175, 64 Stat. 1273, 47 U.S.C.A., 
1954 Cum. Supp. Sec. 1111, note p. 289, et seq. 
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capricious, the defendant, the Maritime Administrator, is without 
authority or discretion to withhold approval of the withdrawal of the 
funds for reimbursement, and that it is and will continue to be seriously 
and irreparably damaged by their denial, Cuba Mail brought this suit 
praying that the defendants be directed to approve the requested with- 
drawal from its capital reserve fund for reimbursement of its general 
funds, and that the Court adjudge that the sum of $1, 161, 407. 48 was 
expended for the acquisition and reconstruction of the vessels involved. 

204 Defendants filed a motion to dismiss for lack of jurisdiction of 
this Court over the subject matter for the reasons (1) the controversy 
is one with respect to federal taxes, in which the United States has not 
consented to be sued in the manner attempted herein, (2) the suit is in 





substance an action against the United States, to which it has not con- 
sented to be sued, (3) plaintiff lacks the standing to sue, (4) no justi- 
ciable controversy is presented, (5) adequate remedies at law exist for 
the enforcement of the rights sought to be protected, and (6) for the 
reason (first advanced in supplemental memorandum filed February 27, 





1957, subsequent to the original hearing on the motion on November 1, 
1956, an additional hearing having been requested in the interim) plain- 
tiff permitted, prior to commencing this action, any controversy between 
itself and defendants to become moot. The requested additional hearing 
was had on April 5, 1957. : 

Cuba Mail's contract with the Maritime Administration having 
terminated, and all of the monies in its capital reserve fund having been 
withdrawn for its general use, the only legal significance of any con- 
sequence to be derived from either the injunctive relief or the declara- 
tory judgment sought, and the only real benefit which might thereby inure 
to Cuba Mail is a reduced tax liability. (Values of its assets and capital 
stock, its general financial stability and aid in making proper book- 
keeping entires are urged by plaintiff as rights which are violated by the 
action of defendants. ) ! 

As developed by defendants' requests for admission of facts, and 
plaintiff's admission that each of the statements inquired into thereby is 
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true, AGWI filed with the District Director of Internal Revenue a federal 
consolidated income tax return for itself and subsidiary companies, in- 
cluding Cuba Mail, in which the sum of $1, 161, 407.48 was deducted 
from the total on deposit in Cuba Mail's reserve funds as of December 
31, 1953, justification for which was stated as follows: 

Reimbursement as at December 31, 1953 of general funds 
with respect to amounts expended for the purchase and recon- 
struction of the vessels * * * - (employed by New York and 
Cuba Mail Steamship Co. on an essential foreign trade service)- 
under the provisions of Section 607(b) of the Merchant Marine 


Act of 1936. 

This makes it quite evident that the very actual and practical 
"case or controversy” here involved is the question of tax liability, and 
it is also evident that this question should be settled by either the ad- 
ministrative authority of the Government having control of tax matters 


or by a court authorized by the Congress to review and determine the 
legality of such action. The question of whether or not the application 
of monies in the capital reserve fund in circumstances where, as here, 
capital stock instead of the fund itself was used for the acquisition and 
reconstruction of vessels under subsidy contracts is a matter solely to 
be determined in the discretion of the Maritime Administration can 
certainly be determined by any court having jurisdiction of the tax lia- 
bility. If such matter is solely within the discretion of such authority, 
it is clear that neither this Court nor any other can direct how that 
discretion should have been, or should now be, exercised. If, on the 
other hand, as seems to be the real contention of the plaintiff, such 
application is required by the real intent of the Act, then it is equally 
clear that a court having jurisdiction of the tax controversy could give 
the relief which is here sought. The Congress has constituted the Tax 
Court as a forum in which a deficiency assessment can be questioned, 
from which Court appeals may be taken to the appropriate Circuit 
Court of Appeals. Congress has also provided that, where a tax is paid, 
a suit for refund thereof may be maintained in the appropriate United 
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States District Court or the Court of Claims. National Enforcement 
Commission v. Slim Olson, Inc., 221 F.2d 92, 95 U.S. App. D.C. 218. 
It is thus evident that the relief here sought can be obtained under the 
procedures which have been provided by Congress, and, therefore, 
it would be beyond the scope of this Court to entertain the present 
proceedings for declaratory judgment and injunctive relief. American 
President Lines, Ltd. v. Federal Maritime Board, et alt 235 F.2d 
18, 98, U.S. App. D.C. 259. 

The motion of defendants to dismiss for lack of jurisdiction in this 
Court will be granted. Counsel will prepare an appropriate order to 





carry this decision into effect. ! 
/s/ Jas. W. Morris | 
Judge ; 


April 19, 1957. i 


[Filed May 20, 1957] 
ORDER 
This cause having come on for hearing, for the reasons set forth 
in the memorandum opinion filed herein on the 19th day of April 1957, 
it is, by the Court, this 20th day of May, 1957, | 
ADJUDGED, ORDERED and DECREED that: 
The complaint in this action be, and the same is hereby dismissed. 





/s/ Jas. W. Morris 
Judge 
Seen 


/s/ Martin J. McNamara, Jr. 
Attorney for Plaintiff 
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[Filed May 29, 1957] 
NOTICE OF APPEAL 
Notice is hereby given this 29th day of May, 1957, that New York 
and Cuba Mail Steamship Co. hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of this Court 
entered on the 20th day of May, 1957 in favor of Sinclair Weeks, et al 
against said New York and Cuba Mail Steamship Co. 


/s/ Martin J. McNamara, Jr. 
ttorney for n 


Leavenworth Colby, Esq., 
Admiralty & Maritime Division, 
Department of Justice 
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No. 14002 
QUESTION PRESENTED 


In the opinion of the appellees, the question presented 
is whether the district court correctly held (1) that the 
taxpayer’s present suit was brought for the sole purpose, 
and could have the sole effect, of determining its federal 
income tax liability, and (2) that, therefore, the avail- 
ability of an adequate remedy, either in the Tax Court or 
by a tax-refund suit in a district court or in the Court of 
Claims, precluded the present suit for injunctive relief and 
declaratory judgment. 


(1) 








Counterstatement of the case 
1. The operating-differential subsidy of the Merchant Marine 
Act 


The district court was required to dismiss the complaint for 
lack of jurisdiction since no matter was placed in controversy 
other than the plaintiff’s liability for federal income taxes. . 

A. A controversy which relates solely to federal income 
tax liability must be determined in one of the pro- 
ceedings established by Congress for that purpose 
and cannot be determined in a suit for declaratory 
judgment or mandatory injunction 

B. The sole controversy in the instant suit is with respect 
to appellant’s federal income tax liability 

Conclusion 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14002 
New York anv Cusa Mam SteamsHie CoMPANY, APPELLANT 
v. 


Snuvctam Weeks, SECRETARY OF COMMERCE, ET AL., APPELLEES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


This suit was brought against the Secretary of Com- 
merce, the Undersecretary of Commerce for Transporta- 
tion, and the United States Maritime Administrator for an 
order directing the defendants to approve a withdrawal 
of a portion of the plaintiff’s capital reserve fund, estab- 
lished pursuant to the Merchant Marine Act of 1936 (46 
U.S.C. 1101 et seg.), as being a reimbursement of its general 
funds for the acquisition and reconstruction of two vessels 
employed on a subsidized foreign trade route, and for a 
judgment declaring that the expenditure in question was 
made for that purpose (J.A.8). In advance of answer, the 
district court granted the defendants’ motion to dismiss for 
lack of jurisdiction (J.A. 23), and the plaintiff has appealed 
(J.A. 24). We will discuss, first, the statutes, regulations. 
and agreements upon which the plaintiff’s claims are based 
and then turn to the particular transactions which are 
the subject of this litigation. 


(1) 
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1. The Operating-Differential Subsidy of the Merchant 
Marine Act.—The Merchant Marine Act of 1936 established 
a comprehensive program to foster the development and 
encourage the maintenance of an adequate American mer- 
chant marine. 46 U.S.C. 1101. Title VI of the Act, 46 
U.S.C. 1171-82, provides for the payment of operating- 
differential subsidies to qualified operators of American 
vessels engaged in essential foreign commerce when such 
payments are required to meet foreign-flag competition. 
The statute authorizes the Maritime Administration? to 
enter into contracts with qualified operators to implement 
the payment of these subsidies. 

Under the subsidy contracts, the operators are entitled 
to receive payments which will equalize the amount of 
certain expense items with the estimated cost of the same 
items of expense if the vessels were operated under the 
registry of a foreign country competing on the same trade 
route. 46 U.S.C. 1173(b). In addition, part of the subsidy, 
and the part which is material here, is in the form of a 
tax benefit with respect to earnings of the operators which 
are expended for the purpose of acquiring: and recondi- 
tioning vessels to be used on an essential route approved 
by the Administration. Those sections of the Merchant 
Marine Act which are relevant to this tax subsidy are set 
forth at pages 7-9 of appellant’s brief. The recipient of 
subsidy payments is required during the life of the con- 
tract to create and maintain out of gross earnings a ‘‘capital 
reserve fund’’ to insure prompt payment of the contrac- 
tor’s obligations to the United States and the replacement 
of subsidized vessels as required. 46 U.S.C. 1177(b). Pay- 
ments from this fund may be made for the purpose of 
acquiring or reconstructing vessels to be used on an ap- 
proved foreign-trade service, and for no other purpose. 


1 The Act was originally administered by the United States Mari- 
time Commission which was abolished in 1950 by Reorganization 
Plan No. 21, 64 Stat. 1273 et seg. The functions of the Commission 
were transferred to the Federal Maritime Board and to the Secre- 
tary of Commerce acting through the head of the Maritime Admin- 
istration. 
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Upon termination of the subsidy contract, the reserve fund 
becomes the property of the operator, except for such 
amounts as may be due the United States. 46 U.S.C. 1177 
(f). The earnings of any subsidized operator which are 
deposited in the reserve fund, and not subsequently trans- 
ferred to the company’s general funds or distributed as 
dividends or bonuses, are exempted from all federal taxes. 
Earnings withdrawn from the fund, however, become tax- 
able as income as if earned during the year of withdrawal. 
46 U.S.C. 1177(h). 

Pursuant to the authority contained in the Internal Reve- 
nue Code,” and in order to clarify ambiguities recognized 
to exist with respect to the tax benefits available under the 
statute, a form tax closing agreement was entered into 
between the Commissioner of Internal Revenue and all 
subsidized shipping operators, including the appellant, 
dated July 21, 1947 (J.A.19). Article X (e) of the agree- 
ment provided that tax exempt income deposited in the 
operator’s reserve fund ‘‘and committed and applied to- 
ward the acquisition of or payment for a vessel, or for 
reconstruction or reconditioning of a vessel’’ would be 
treated as capital for all purposes. (Ibid.). The Commis- 


226 U.S.C. 7121 provides: 
Closing agreements 

(a) Authorization—The Secretary or his delegate is au- 
thorized to enter into an agreement in writing with any person 
relating to the liability of such person (or of the person or 
estate for whom he acts) in respect of any internal revenue tax 
for any taxable period. 

(b) Finality—If such agreement is approved by the Secre- 
tary or his delegate (within such time as may be stated in 
such agreement, or later agreed to) such agreement shall be 
final and conclusive, and, except upon a showing of fraud or 
malfeasance, or misrepresentation of a material fact— 

(1) the case shall not be reopened as to the matters agreed 
upon or the agreement modified by any officer, employee, or 
agent of the United States, and 

(2) in any suit, action, or proceeding, such agreement, or 
any. determination, assessment, collection, payment, abate- 

- ment, refund, or credit made in accordance therewith, shall 
not-be annulled, modified, set aside, or disregarded. 
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sioner of Internal Revenue, in answer to questions raised 
by the shipping industry, issued an interpretive bulletin 
concerning the closing agreement. With respect to Article 
X (e), the bulletin made clear that its purpose was to insure 
that income deposited in the capital reserve fund would 
achieve a permanent and absolute tax exemption when com- 
mitted and applied for the acquisition or reconditioning of 
vessels as there provided (J.A. 20).. The tax exemption is 
discussed in detail in a report by the Secretary of the 
Treasury on the scope of the tax benefits provided the mari- 
time industry, and it is there made absolutely clear that 
earnings of operators which are expended from the capital 
reserve fund for subsidized purposes ‘‘completely escape 
taxation’’ and are taxable as income only if they are with- 
drawn from the reserve fund for any other purpose. H. R. 
Doe. No. 213, 82d Cong., 1st Sess. 6-7 (1951). 

In addition to these provisions, it is necessary to con- 
sider portions of General Order 31, published by the Mari- 
time Commission on June 25, 1940, pursuant to the authority 
vested in it by the Act to adopt necessary rules and regula- 
tions to carry out its functions and to administer the capital 
reserve fund (46 U.S.C. 1114(b), (1177(d)). It was provided 
that transfers from the capital reserve fund to the opera- 
tor’s general funds would be made only upon written ap- 
plication to the Commission justifying the transfer, and 
the Commission’s subsequent written approval. 46 C.F.R. 
286.1(b)(2). It was further provided that withdrawals 
from the reserve fund would be made only in the manner 
authorized by the Act, by the subsidy contract, or by the 
Commission acting pursuant to the Act or contract. 46 
C.F.R. 286.1(b) (3). These regulations are set out at page 9 
of appellant’s brief. 

2. The Transactions Involved in This Lntigation—On 
December 31, 1937, the New York and Cuba Mail Steamship 
Company (hereafter referred to as Cuba Mail) first entered 
into an operating-differential subsidy contract with the 
Maritime Commission. Cuba Mail, and its sister corpora- 
tion, Agwilines, Inc., are both wholly-owned subsidiaries of 
the Atlantie Gulf and West Indies Steamship Limes, Inc. 
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(hereafter referred to as AGWI) (J.A. 16). Cuba Mail’s 
subsidized operations were interrupted by World War II 
and were resumed as of January 1, 1948, by a second and 
final subsidy contract executed approximately three and 
one-half years later. This agreement was terminated on 
December 31, 1953 (J.A. 20). 

In 1946, Cuba Mail applied to the Maritime Commission 
under the Ship Sales Act of 1946, 50 U.S.C. App. 1735 
et seq., for the purchase of two Government-owned, war- 
built merchant vessels, and the SS Siboney and Oriente 
were assigned by the Commission for this purchase (J.A. 
17). Subsequently, Cuba Mail applied for a construction 
subsidy under Title V of the Merchant Marine Act to recon- 
struct these vessels for the carriage of passengers. This 
application was not approved, but, at the Commission’s 
suggestion, Cuba Mail instead contracted with the Govern- 
ment for the purchase of three other ships which the Com- 
mission promised would be ‘‘put in class’’ prior to the 
transfer of title. In the meantime, the Siboney and Oriente, 
which had originally been assigned to Cuba Mail for pur- 
chase, were instead purchased by its sister corporation, 
Agwilines, which did not have an operating-differential 
subsidy contract with the Government. Toward the pur- 
chase price, Agwilines expended only $36,879.07 from its 
general funds, the remainder coming from a ‘‘construction 
reserve fund’’ maintained pursuant to Title V of the Mer- 
chant Marine Act.* 

Because of the failure of Congress to provide adequate 
funds in the Independent Appropriation Act of 1948, the 
Maritime Commission was unable to meet its obligation 
to Cuba Mail to ‘‘put in class’’ the three vessels which 
Cuba Mail had purchased. Accordingly, this contract of 
sale was cancelled by mutual consent of the parties. Upon 
termination of the agreement, the affiliated group manage- 


%The operating-differential subsidy under Title VI of the Act, 
which is directly involved in this case, must be distinguished from 
the construction-differential subsidy under Title V. Both Agwilines 
and Cuba Mail had contracted for the latter type of subsidy, but 
only Cuba Mail was operating under the former. 
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ment (the parent AGWI and its two subsidiaries) decided 
that the Siboney and Oriente should be chartered by Ag- 
wilines to Cuba Mail for use in the latter’s subsidized 
service. The vessels were reconditioned by Agwilines for 
this purpose at a cost of $1,124,528.41 expended from its 
general funds. Thus, Agwilines paid a total of $1,161,- 
407.48 out of its general funds for the purchase and re- 
conditioning of these vessels. 


Cuba Mail requested formal approval from the Mari- 
time Commission of the use of the chartered vessels in its 
subsidized service, and it was determined that if the ves- 
sels were to be eligible for subsidy payments, title would 
have to be transferred from Agwilines to Cuba Mail (J.A. 
17-18). Thereafter, on June 23, 1948, a tripartite agree- 
ment was entered into by AGWI and its two subsidiaries 
for the transfer of title in the following manner: AGWI 
transferred to Agwilines for retirement 36,427 shares of 
the latter’s common stock owned by AGWI; Agwilines 
transferred title to the two vessels in question to Cuba 
Mail; finally, Cuba Mail issued and transferred to AGWI 
11,615 shares of its authorized but unissued common stock 
(J.A. 18). The book value of the stock of Agwilines and 
Cuba Mail thus transferred equalled the amount expended 
by Agwilines for the purchase and reconstruction of the 
vessels, less depreciation. Upon request, this transaction 
received the approval of the Maritime Commission. 


As noted above, Cuba Mail’s operating-differential sub- 
sidy contract terminated on December 31, 1953. Shortly 
thereafter, Cuba Mail requested the Maritime Administra- 
tion, successor to the Commission, to approve the with- 
drawal of all cash and securities on deposit in its statu- 
tory reserve funds, and their transfer to. the company’s 
general funds (J.A. 20). In addition, the Administration 
was specifically requested to approve the sum of $1,161,- 
407.48 (the amount expended from the general funds of 
Agwilines for the acquisition and reconstruction of the 
Siboney and Oriente) of the assets so withdrawn as being. 
‘‘for application to reimbursement of General Funds ‘of 
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the company in respect to the inter-company arrangements 
for the reconditioning of the S.S. Orrenre and the S.S. 
Srsoney for operation in the subsidized services.’’ The 
general request, as it related to transfer of the entire 
capital reserve fund, was finally approved and authorized 
on February 11, 1955. The latter request, seeking recog- 
nition that the expenditures from the general funds of 
Agwilines were the equivalent of expenditures from the 
general funds of Cuba Mail and that Cuba Mail was en- 
titled to reimbursement out of its capital reserve fund, 
was denied by the Maritime Administrator on October 
7, 1954. 

This action was then brought for an order directing the 
Maritime Administrator to grant the requested approval, 
the denial of which was alleged to be arbitrary and ca- 
pricious, without authority, and the cause of irreparable 
damage to Cuba Mail (J.A. 20-21). At the time the com- 
plaint was filed, the capital reserve fund had been entirely 
withdrawn in accordance with the general authorization 
given by the Administrator, so that at present there are no 
assets on deposit in the fund (J.A. 16). 

_ Prior to the commencement. of this action, on September 
15, 1954, AG WI, the corporate parent, filed with the Distric 
Director of Internal Revenue in New York a consolidated 
federal income tax return for itself and certain subsidia 
companies, including Cuba Mail, for the taxable year 1953, 
the year of termination of Cuba Mail’s subsidy contract 
(J.A. 22). In accordance with the Merchant Marine A 
(46 U.S.C. 1177(h)), the_amouvit withdrawn from Cuba 
fail’s capital reserve fund was reported_as taxable ij 
ome, but a-deduction of $1,161,407.48 wa 
amount in the following words: 


Reimbursement as at December 31, 1953 of general 
funds with respect to amounts expended for the pur- 
chase and reconstruction of the vessels * * * (em- 
ployed by New York and Cuba Mail Steamship Co. on 
an essential foreign trade service)—under the pro- 
visions of Section 607(b) of the Merchant Marine Act 
of 1936. 
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We have been advised by the Internal Revenue Service 
that no action has as yet been taken by the District Di- 
rector with respect to this claimed deduction. 


SUMMARY OF ARGUMENT 


Granting appellant the relief which it seeks could not 
determine any legal controversy other than its entitlement 
to federal income tax benefits under the Merchant Marine 
Act. Congress has provided adequate remedies for the 
determination of tax liability, and those procedures must 
be followed exclusively. Executive action cannot be com- 
pelled or restrained by declaratory judgment or injunctive 
relief when that action can have no consequence other than 
with respect to federal taxes. National Enforcement Com- 
misston v. Slim Olson, Inc., 95 U.S. App. D.C. 218, 221 F. 
2d 92. 


The question of whether or not appellant’s purchase of 
vessels for use in a subsidized foreign trade service by 
means of an intercorporate stock transfer is the legal 
equivalent of a direct expenditure from its capital reserve 


fund, and the question of whether or not this must be deter- 
mined exclusively by the Maritime Administration, are 
both questions of law fully reviewable in a tax proceeding. 


The Maritime Administration's refusal to give the trans. 
action a characterization establishing appellant’s right 
to the subsidy 1s not binding on the Intern venue 

ervice or on . Furthermore, 
@ judgment on the merits in this case would not be binding 
on the United States with respect to appellant’s tax status 
since the Government has not and could not have been made 
a party defendant to this suit. The Administration’s ac- 
tion affects rights of the appellant as to which there is an 
adequate remedy in a congressionally authorized proceed- 
ing and, therefore, that remedy must be pursued rather 
than the extraordinary relief sought here. American Presi- 
dent Innes, Ltd. v. Federal Maritime Board, 98 U.S. App. 
D.C. 259, 235 F. 2d 18. 
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ARGUMENT 


The District Court Was Required to Dismiss the Complaint for 
Lack of Jurisdiction Since No Matter Was Placed in Contro- 
versy Other Than the Plaintiff’s Liability for Federal Income 
Taxes 


A. A Controversy Which Relates Solely to Federal Income 
Taz Liability Must Be Determined in One of the Pro- 
ceedings Established by Congress for That Purpose 
and Cannot Be Determined in a Suit for Declaratory 
Judgment or Mandatory Injunction 


The principle that a taxpayer can obtain judicial deter- 
mination of his liability for federal income taxes only by 
utilizing one of the proceedings made available by Congress 
for that purpose is clearly established by decisions of this 
Court and the Supreme Court, and is not seriously ques- 
tioned by the appellant. In the instant case, appellant 
seeks relief by way of declaratory judgment and a manda- 
tory order directed against appellees (J.A. 8). Relief in 
this manner cannot be afforded in regard to a federal tax 
matter. Suits for declaratory judgments are expressly 
made inapplicable to controveries ‘‘with respect to Federal 
taxes.’’ 28 U.S.C. 2201. This exception is not limited to 
actions brought against the Commissioner of Internal Rev- 
enue or the United States, but includes actions against 
other individuals for a declaration of rights and obligations 
which can have no legal consequence other than a determi- 
nation of tax liability. E.g., Wilson v. Wilson, 141 F. 2d 599 
(C.A. 4); Angell v. Schram, 109 F. 2d 380 (C.A. 6). 

This Court has held that a taxpayer cannot obtain in- 
junctive relief against public officials where the only con- 
sequence of the official action under challenge is the 
plaintiff’s federal tax status. National Enforcement Com- 
mission v. Slim Olson, Inc., 95 U.S. App. D.C. 218, 221 F. 2d 
92. In the Slim Olson case, a corporation sought to enjoin 
the National Enforcement Commission from issuing a cer- 
tificate disallowing certain wage payments as being in ex- 
cess of those permitted under pertinent wage stabilization 
regulations. The district court had granted the injunction 
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on the ground that the power exercised by the Commission 
had terminated upon the expiration of Title IV of the 
Defense Production Act of 1950, 50 U.S.C. App. 2061 et seq. 
This Court reversed, with directions to dismiss the com- 
plaint, and rejected the corporation’s claim of irreparable 
injury. The Court-neted that if on beta = Serv it 
would serve as 4 d > the Ty evenue Service 

° ow tL etiGodert(Oanteae yasduclion ine in comput- 

ing THE-Corporation’s income” tax. But the taxpayer had 
vailable to it the remedies established by Congress for 
judicial determination of federal tax liability: it could 
tition the Tax Court for a redetermination of the de- 
ficiency (26 U.S.C. 6213), with a right of appeal to the ap- 
propriate court of appeals (26 U.S.C. 7482), or it could pay 
the additional assessment and sue for a refund either in 
the district court or in the Court of Claims (28 U.S.C. 
1346(a)(1), 1491). ‘‘Either of these procedures would 
appear to afford appellee an adequate remedy at law, and 
this of course, apart from any other reason, would be suf- 
ficient to render improper the District Court’s equitable 
intervention.’’ 95 U.S. App. D.C. at 220, 221 F. 2d at 94. 
The corporation argued further that these remedies were 
inadequate because of an administrative regulation pur- 
porting to prohibit judicial review of Commission decisions. 
This Court refused to pass upon even this initial question 
of jurisdiction, holding that proper appellate practice re- 
quired that the tax tribunal affected first determine the 
question of whether the Commission’s action was review- 
able in any court. 

The extraordinary writ of mandamus is no more avail- 
able as a method of determining tax liability than declara- 
tory judgment or injunctive relief. In United States ex rel. 
Girard Trust Co. v. Helvering, 301 U.S. 540, the Supreme 
Court held that mandamus was not a proper remedy to 
compel a tax refund since a suit for such recovery would lie 
in the district court or in the Court of Claims. Further- 
more, the Commissioner of Internal Revenue was entitled 
to an opportunity to make an initial decision as to whether 
he would perform the act demanded, or secure by appro- 
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priate procedure a judicial determination of the extent of 
his duty. ‘‘[TJo try petitioner’s equitable right to the 
refund here is to make the writ of mandamus serve the 
purpose of an ordinary suit and to depart from the settled 
rule that the writ of mandamus may not be employed to 
secure the adjudication of a disputed right for which an 
ordinary suit affords a remedy equally adequate, and com- 
plete.’’ 301 U.S. at 544. See also United States ex rel. New 
River Co. v. Morgenthau, 70 App. D.C. 171, 105 F. 2d 50, 
certiorari denied, 308 U.S. 577. 

Thus, the only real problem in the instant case, as appel- 
lant impliedly recognizes, is whether its suit to obtain a 
certain legal characterization of part of the withdrawal of 
its entire capital reserve fund established under the Mer- 
chant Marine Act involves nothing more than a tax con- 
troversy as to which adequate remedies are available in 
congressionally authorized proceedings. It is to this prob- 
lem, which in our view is not a very substantial one, that 
we now turn. 


B. The Sole Controversy in the Instant Suit Is With 
Respect to Appellant’s Federal Income Taz Lia- 
bility 

Although the complaint in the instant case prayed for an 
order directing the appellees ‘‘to approve the withdrawal 
of the sum of $1,161,407.48 from the Capital Reserve Fund 

of Cuba Mail for reimbursement of its general funds’’ (J.A. 

8), it is apparent, as appellant recognizes, that what is 

really sought is the approval of ‘‘a requested withdrawal 

by way of characterizing certain funds.’’ (Br. p. 20) (Em- 
phasis added). The legal characterization of the with- 
drawal is all that remains to be done. Cuba Mai! has 
obtained the approvals authorizing the transactions which it 
sought to accomplish and which it has since consummated. 

Its purchase of the Szboney and Oriente by means of an in- 

tercorporate stock transfer, rather than by a direct expendi- 

ture from its capital reserve fund, received the approval 
of the Maritime Commission as requested (J.A. 18). Sub- 
sequently, after Cuba Mail’s subsidy contract was .termi- 
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nated and its obligations to the United States were satisfied, 
approval of the transfer of the entire capital reserve fund 
to the company’s general funds was requested and obtained 
(J.A. 20). In accordance with that authorization, the en- 
tire reserve fund has been withdrawn so that at present 
there are no assets on deposit in it (J.A. 16). This is in 
accordance with the Merchant Marine Act which provides 
that upon termination of the subsidy contract, the reserve 
fund ‘‘shall be the property of the contractor, except for 
such amounts as may be due the United States.’’ 46U.S.C. 
1177(f£). Since no amounts are presently due the United 
States, the Government has no interest in requiring a re- 
serve fund to be maintained, and the operator is allowed 
to treat the fund in any manner it chooses. Cuba Mail is 
in reality seeking a declaration from the Maritime Admin- 


istration That TTS Purchase of THS TWO VESSCIS Tir Question 
a Teserve-lun enditure. ‘here 1s no provision in the 
statis Sr eee heme aatiorizing or permitting the Ad- 


ministration to afford this type of declaratory relief which, 
in appellant’s view, would then be binding on other offi- 
cers of the Goverriment (Br. p.19). The question is purely 
one of interpretation of the statute and the tax closing 
agreement. The only consequence is the amount of Cuba 
Mail’s income tax liability. This question should initially 
be determined by the Internal Revenue Service, and, ac- 
cordingly, Cuba Mail’s corporate parent has claimed a 
tax deduction for the amount in controversy (J.A. 22). If 
that administrative determination is adverse, the judicial 
remedies normally available to taxpayers may then be pur- 
sued. 


Appellant has been unable to demonstrate that any con- 
sequence other than tax liability flows from the transac- 
tions in question. It impliedly concedes that the tax benefit 
is its primary concern (Br. pp. 14-15). Under the Mer- 
chant Marine Act, if earnings are withdrawn from the 
reserve fund, rather than expended for a subsidized pur- 
pose, those earnings become taxable in the year of 
withdrawal. .But no other legal result follows. If its 
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characterization of the transaction in question is deemed 
erroneous by the Internal Revenue Service, appellant can- 
not be injured except by an assessment of a tax deficiency. 
If, on the other hand, its characterization of the trans- 
action is deemed correct, appellant cannot be injured in any 

manner, and no litigation is necessary. 
Appellant concludes, without citation of authority and 
without reasoning to its conclusion, that the Maritime Ad- 
- ministration alone can make the necessary determination 
of the legal effect of the purchase of the Siboney and 
Oriente (Br. p. 21) and that this determination will be 
binding on the Internal Revenue Service and on any court 
called upon to review the action of that agency in a tax 
proceding (Br. pp. 1415). This contention is without 
merit. Whether appellant is entitled to the tax benefit it 
seeks is a question of law under the Merchant Marine Act 
and the tax closing agreement entered into by Cuba Mail 
and the Commissioner of Internal Revenue. While the 
iti inistration has control over the disposition 


question of tax liability, it must be determined initially by 
the administrative authority of the Government charged 
with control of tax matters. But apart from this consid- 
eration, this suit must be dismissed because the agency’s 
action is certainly not binding on a court called upon to 
review any disallowance of a claimed tax deduction. The 
decision of this Court in National Enforcement Commis- 
sion v. Slim Olson, supra, firmly establishes the correctness 
of these propositions. A certificate of disallowance issued 
by the National Enforcement Commission served as a 
‘‘directive’’ to the Internal Revenue Service to disallow a 
tax deduction for excess wage payments, and yet this Court 
held that the issue could be tested only in a tax case. It 
was assumed that the Internal Revenue Service would fol- 
low the Commission’s action, but that fact was of no mo- 
ment since the question was open to review in a judicial 
proceeding. No such automatic machinery exists under 
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the Merchant Marine Act, so that there is a stronger reason 
for applying the principle followed in Slim Olson. If the 
Maritime Administration disapproves an expenditure from 
the capital reserve fund so that the expenditure is not 
made, then, of course, no tax benefit is available. But if 
the transaction requested is approved and consummated, 
the function of the maritime agency has ended, and the 
tax consequence must be determined by the taxing author- 
ity. In the instant case, that authority has as yet taken 
no action. The deduction has been claimed, and no tax 
has been paid with respect to that amount. And yet appel- 
lant here seeks a judicial declaration of its right to have 
the deduction allowed, evidently in anticipation of an ad- 
verse tax ruling. Such a declaration, even if made, would 
not afford appellant effective relief since neither the United 
States nor the Commissioner of Internal Revenue has been 
made a party to this proceeding and cannot be bound by it. 
A judgment on the merits would not terminate the only 
controversy which appellant has placed in issue. See 
Angell v. Schram, supra. 

Appellant here argues that the Maritime Administra- 
tion was without discretion to deny its request and was 
required to do so by the Merchant Marine Act. Just as 
in the Slim Olson case the jurisdictional question had to 
be determined first by the tax tribunal affected, so here 
any question of executive discretion should first be deter- 
mined in a tax proceeding. If the Maritime Administra- 
tion had discretion in the matter, so that its action would 
not be reviewable in a tax proceeding, then, of course, it 
is equally unreviewable here. If, on the other hand, the 
Administration should have granted the approval re- 
quested, resulting in a tax benefit, then a court having 
jurisdiction of the tax controversy could give the relief 
sought. Congress has provided adequate procedures and 
forums for the determination of these issues. 

In a case analogous to the instant one, this Court recently 
held that the validity of administrative action with respect 
to a subsidy contract under the Merchant Marine Act 
cannot be determined in a suit for declaratory judgment 
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where Congress has provided a clear remedy in another 
forum or in another proceeding. American President 
Lines, Ltd. v. Federal Maritime Board, 98 U.S. App. D.C. 
259, 235 F. 2d 18, affirming 133 F. Supp. 100. The plaintiff 
in that case, like the appellant here, had an operating-dif- 
ferential subsidy contract with the Government. It sued 
for a declaratory judgment that an administrative reg- 
ulation governing the computation of net subsidies was in 
conflict with the rights of contractors under the statute. 
The district court dismissed the complaint, holding that 
if a contractor was not paid the full amount due it under 
the statute and subsidy contract, it had a clear remedy in 
a suit against the United States in the Court of Claims. 
Declaratory judgment would not lie against the Federal 
Maritime Board since the only legal effect of the reg- 
ulation challenged was the amount of subsidy owed to the 
operator by the United States. This Court affirmed the 
judgment of dismissal on the same ground. Here, similarly, 
the only legal consequence of the administrative action 
under challenge is the operator’s tax liability to the United 
States, as to which Congress has provided clear and ade- 
quate remedies. No reason exists or has been offered by 
appellant to justify its prayer for extraordinary relief 
rather than requiring that those remedies be pursued. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted 
that the decision of the court below dismissing the action 
for lack of jurisdiction should be affirmed. 


Grorce Cocuran Dovs, 
Assistant Attorney General, 
Morton Ho.uanper, 
Bernakp CEDARBAUM, 
Attorneys. 
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